L | IN THE UNITED STATES DISTRICT COURT FILED
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAY 2 § 1998 {L

UNITED STATES OF AMERICA, ) Phil Lombardi, Clark
) .8. DISTRICT COURT
Plaintiff, )
)
vs. ) Case No. 94-CR-51-E
) 96-C-876-E
JACK DAVID COX, )
)
Defendant, )
ENTERED oM DOCKE
40
ORDER .

Now before the Court is the Motion under 28 U.S.C. §2255 to Vacate, Set Aside or Correct
Sentence by a Person in Federal Custody (docket #45) of the Defendant Jack David Cox (Cox).
-~ - Cox was indicted on April 6, 1994 and charged with 10 counts of extortion affecting interstate
commerce in violation of the Hobbs Act, 18 U.S.C. §1951, which provides punishment for anyone
who affects interstate commerce by robbery or extortion. When he was first tried, one count was
dismissed, and a z_nistrial was declared as to the remaining nine counts. At the second trial, another
count was dismissed, and Cox was found guilty on the remaining eight counts. Cox was sentenced
to 300 months total irnpn'sonment and fined $1,000.00, He appealed his conviction and sentencé,
afguing that th.e. tﬁaln éourt .improperly adhﬁtfed evidénce ofa p;r'i.or Bad ;<10t ﬁﬁder.Fed.R.Evid. 404(b)',.
that the upward départure on his sentence was unjustifiable under the Sentencing Guidelines, and that
the Hobbs Act is unconstitutional. :Cox’s conviction and sentence were affirmed on appeal on
December 19, 1995‘1. The facts of this case have been fully set forth in the order on appeal, and will

be reiterated here only as necessary.

"United States v_ Cox, No. 94-5215, 1995 WL 749689 (10th Cir. Dec. 19, 1995).

¢}\3



Cox now complains that he had ineffective assistance of counsel in that his trial attorney
refused to subpoena witnesses whose testimony would have provided an alibi defense fér some of the
alleged offenses, his attorney failed to challenge the tape recording which allegedly contained his
voice, and his attornéy failed to stipul.ate to Rule 404(b) evide.nce.. Moreover, Cox asserts. in lﬁs
“Traverse” to the Government’s Response th.at, but for his ineffective assistance of counsel, the issue
of the sufficiency of the tape recording would have been raised on direct appeal.

Because Cox bases all of his allegations of error on “ineffective assistance of counsel,” the
court will first address the standard under which such claims must be decided. The ineffective
assistance of counsel claims must be viewed under the Strickland test: 1) whether defendanf's
attorney's performance was not reasonably effective and 2) whether defendant's defense was
prejudiced thereby. Strickland v, Washington, 466 U.S. 668, 693, 104 S.Ct, 2052, 80 L.Ed.2d 674
(1984). Further, the Court must presume that counsel's performance was reasonably effective and
“the burden rests on the accused to demonstrate a constitutional violation.” U.S. v, Cronic, 104 S.Ct.
2039, 2046 (1984). Under the S_mglgl_ag_d, rule the presumption of effective representation is a strong
one. Indeed, “[jJudicial scrutiny of counsel's performance must be highly deferential.” Strickland,
104 S.Ct. at 2065. The Court must “presume that the challenged action might be considered sound
trial strategy.” Hatch v. State of Oklahoma, 58 F.3rd 1447, 1459 (10th Cir. 1995).

Alibi Witn

Cox claims that his trial counsel provided ineffective assistance in failing to call three
purported alibi witnesses. Specifically, Cox alleges that M. L. Nelson and Kathy Hollis-Cox, his ex-
wife, would have provided an alibi for the evening of February 19, 1993, when the offenses 1nvolving

TCBY and Long John Silver occurred (Counts 5 and 6).  Also, Cox contends that Stephanie Cox,



his daughter, could have p_rovided him an .alib_i for the evem‘_ng of April 6, 1993, when the offense
involviné Pﬁiﬁips 66 occurred (Count 2). .Cox states that these witnesses were willing to testify, and
Cox requested his attorney to subpoena them to testify at his trial. However, Cox alleges that his
attorney "refused to utilize Mr. Nelson because c_ounsel stated Mr. Nelson was black and an ex-felon
and the jury would not believe him." (#46 at 7-8). Cox alleges that his counsel refused to call Kathy
Hollis-Cox because "she was Movant’s ex-wife and the jury would not believe her.” (#46 at 8).

In its response, the government attaches the affidavit of Stephen I. Greubel, Cox’é trial
attorney. Greubel avers that prior to trial he conducted extensive investigation with the assistance
of an investigator assigned to the Office of the Federal Public Defender. These investigatidns
included interviews with Maurice L. Nelson, Kathy Hollis-Cox, and Stephanie Jd Cox in addition to
sixteen other potential witnesses. Greubel states that the interview with Stephanie Cox revealed that
- Cox was absent at times that evening from her apartment, which was less than a mile from the Phillips
66 station where the extortion attempt occurred. After Cox took a polygraph examination regarding
his whereabouts during the evening of April 6, Greubel decided against presenting Stephanie Cox as
~ an alibi witness. |

Gfeubel states that Maurice Nelsdn was also interviewed as part of the pre-trial investigations.
Nelson stated that Cox was with him at Nelson’s home every night from February 14th through
~ February 19th because Nelson was preparing Cox’s 1992 income tax returns. Nelson said that he
could remember this time period very well because "he was drinking a lot of Thunderbird wine when
they were at his home." (#49, Ex. A at 3). Nelson related 2 trip he and Cox made to McAlester 6n
February 17th and also confirmed that he was currently on parole following his conviction. and prison

sentence for unlawful deli'\}ery of a controlled substance. Greubel states that he determined that




Nglson Was not a credible “dmcss a.nd cquld not pr_ovid'e any details as to Cox’s whereabouts on the
evéning of Fébruary 19th The.reforé,. Greubel decided not to present Mr, Nelson but to rely instead
on attacking the identification testimony of the government’s witnesses. Greubel states that Nelson’s
race played no part in his decision. |

Finally, Greubel states that the investigation included several contacts with Kathy Hollis-Cox,
who provided the names and locations of potential witnesses. Greubel did not consider her a credible
witness for any relevant or useful purpose.

In his rebuttal brief, Cox does not dispute that Greubel investigated and interviewed these
proposed witnesses, nor does he specifically counter any of the other factual allegations of Greubel’s
affidavit. Instead, Cox restates his prior allegations that these individuals were willing to testify and
that their testimony was crucial to his defense.

As noted above, there is a "strong presumption that counsel’s cond_u_ct _f_alls_ w__i_thj_n thg range |

of reasonable professional assistance." Strickland, 466 U.S. at 688. The court must "judge . . . [a]

counsel's challe;nged conduct on the facts of the particular case, viewed as of th'e.timé of counsel's
conduct," Id., at 650. "[I]t is all too easy for a court, examining counsel's defense after it has proved
unsuccessful, to conchude that a particular act or omission of counsel was unreasonable." Id. at 689.

In this case, Cox fails to overcome the presumption that, under the circumstances, the
challenged action—counsel’s determination not to offer the alleged alibi witnesses—"might be
considered sound trial strategy.” Id, On the contrary, given counsel’s admitted misgivings with
respect to these witnesses’ credibility problems and the weak probative value of their testimony, it
is quite reasonable for defense counsel to have concluded that vigorous cross-examination of the

government’s witnesses would prove a more effective defense than the presentation of these




mtnesses The detenmnatlon regarding whether to call a partlcular w1tr1ess is a tactical deciston and
thus a matter of dlscretlon for trial counsel M&ﬂg@_&g@ 720 F.2d 1156, 1162 (10th Cir.
1983) (citing United States v. Miller, 643 F.2d 713, 714 (10th Cir.1981)). The Court will not now
second-guess defense counsel’s strategic decision to not call the three alleged alibi witnesses.

The Court’s review of the trial proceedings establishes that the performance of Cox’s attorney
was well within the wide range of professionally competent assistance. The government’s case resfed
in large part on the victims’ identification of the voice they heard during the telephoned extortion
attempts. Cox’s attorney vigorously cross-examined each of these witnesses as to their identification
of Cox’s voice as the voice they heard over the telephone, It is clear that Cox’s attorney was acting
in an adversarial mode by challenging the government’s theory that Cox was the person making the
extortion attempts.

The Court is also unpersuaded in hght of the govemment 5 case, that counsel’s faxlure to call N
.these witnesses prejudlced the defense. The employee at the Phiilips 66 station testified that he had
*no doubt" that Cox’s voice was the voice he heard over the telephone during the April 6th extortion
attempt. (Tr. of Jury Trial at 27). The police officer responding to the call from the Phillips 66
station also testified that he saw Cox driving aWay from the station. (Tr. of Jury Trial at 34-35). In
light of this evidence, Cox’s daughter’s account that he was at her apartment intermittantly that
evening would have had little probative value and certainly does not present a reasonable probability
that the result of the proceeding would have been different, i.e., that Cox would not have been
convicted of this particular offense.

Likewise, the witnesses who received the two extortion calls on February 19 testiﬁed that they

were "00% sure” and "very confident" that Cox’s voice was the voice they heard on the telephone




tha_; night. (Tr. of Jury Tnal at 60, 64, _and 68). _Ih light of their testimony, Cox’s vague and
conclusory ﬁssertions that Nelson and Kathy Hollis-Cox ﬁvould have provided an alibi for these
offenses does not demonstrate a reasonable probability that Cox would not have been convicted of
these two charges.
| Accordingly, Cox has failed to persuade the Court that his counsel’s péxfonnance was outside
the realm of a reasonably competent criminal attorney or that, in any event, the failure to present these
witnesses prejudiced his defense. Strickland, 466 U.S. at 687-88.
Use of Tape Recording

The buik of the go{aermnem’s case rested on the fact that each of the alleged victims listened
to a tape which contained the voice of Cox and four other individuals, and identified Cox’s voice as
that of the individual who had called them to extort money. Cox did not testify, and the jury never
heard his voice. Moreover, the tape utilized by the government was one made in 1990 by the Jasper,
Texas Police Departrent. Cox argues that his counsel was ineffecttve because he made no objections
whatsoever with regard to the tape. which was used by the govefruneht. Cox asserts that lﬁs counsel
should. have objected because the government did not meet its burden of providing a foundation for
the tape as set forth in United States v, McMillan, 508 F.2d 101, 104 (8th Cir. 1974) which requires
the prosecution to demonstrate:

(1)  That the recording device was capable of talang the conversation now offered
in evidence. _

(2) That the opefator was competent to operate the device.

(3)  That the recording is authentic and correct.

(4) That changes, additions, or deletions have not been made in the recording.
(5)  That the recording has been preserved _in a manner that_ 1s _s_h.o'wn to the court.
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| (6) .. That fhe eoe.ake.rs on tho fooe ar.e.identified.."

(7)  That the conversation elicited was made voluntarily and in good faith without

any kind of inducement.

In this regard, it is important to note that Cox’s counsel did, in both trials, conduct a voir dire
examination of the detective who made the recording. In the first trial Cox’s counsel specifically
objected to the admission of the tape, arguing that it was unreliable, that it did not “mirror the types
of extortionate calls” that were at issue in this case, and that it was not made using a telephone, as
was used in the alleged crimes. (Tr. of Jury Trial at 8). These objections wefe overruled. (Tr. of Jury
Trial at 8). In the second trial, after conducting a voir dire examination, counsel objected to the tape
on the basis that it was “an unreliable method of idenfiﬁcatibn,” that the machine wasn’t calibrated
prior to making the tape, that the tape veasn ’t made through a telephone devrce and that there was
not a selectlon of 1r1d1v1dua]s who mosf closely resembled the vaice of Jack Cox. (Tr of Jury Trial |
at 11). These objections were also overruled. (Tr. of Jury Trial at 11).

Moreover this Circuit has Speclﬁcally rej ected the notion that inflexible foundatlon criteria
such as those set forth in MgMﬂa_ are approprlate [J ];gd States v. Mclntyre, 836 F.2d 467, 470
(10th Cir. 1988). Rather, that Court held that, while such criteria “may assist 2 trial judge in ruling
upon foundation questions, [the Court of Appeals] will not upset the judge’s admission of a recording
unless the foundation was clearly insufficient to msure the accuraoy of the recording.” Id, (quoting
United States v. Jones, 730 F.2d 593, 597 (16th Cir, 1984)). In considering both the Jaw of this
Circuit on the admissibility of tapes, a.nd the objections ma.de by counsel at both trials, this Court
concludes that the conduct of counsel at trial with respect to the tape was certainly within the ISphe.re
of reasoneble eﬂ‘eotivenoss _required by &g_qi_cimd
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However, because Cox suggests in his “Traverse” that he had ineffective assistance of counsel
on appeal because the issue regarding admissibility of tapes was not raised on appeal, this court will
also examine whether Cox was prejudiced by that failure, or, in effect, whether the decision to admit
the tapes was erroneous, Considering the testimony of the detective from the Jasper Police
Department, bofh on direct and on voir dire from defense counsel, the Court concludes that a proper
foundation was laid for the admissibility of the tape. Moreover, the Court notes that Cox has no
authority nor evidence for his primary argument, that, in order to be admissible, the tape would have
had to have been made by recording over the telephone, since the threats at issue in this case were
made over the phone. The Court could find no legal authority to support this proposition, and
concludes that common sense does not support it either.

Fail ipul n 404 vi
- Cox’s last proposition of error, IaIt_hq.ugh sqfne}yh;t :qryptic.,. appears to be that ’h_e_ received
ineffective assi.stance of counsel when his counsel failed to stipulate to certain Rule 404(b) evidence
to prevent prejudicial evidence that “slipped in” during the 404(b) testimony. In making this
argument, Cox relies on Old € hief v, United States, 117 S.Ct. 644, 519U.8. 172, 136 LEd.2d 574 '
(1997) wherein the Supreme Court held that tht‘_: trial court abused its discretion in allowing the
government to introduce a judgment record for a conviction of assault causing serious bodily injury
when the defendant had offered to stipulate that he had been convicted of a crime punishable by
imprisonment exceeding one year, which is an element of the crime for which he was then being tried.
QId Chief dees not help Cox for two reasons. First, it is factually distinguishable. An abuse of

discretion by the court in not accepting a stipulation is not tantamount to ineffective assistance of

‘counsel in not proposing such a stipulation, and, in fact, the Court concluded that four of the efght_ '




 extrinsic acts sought to be introduced by the government should not be admitted. (#33). The record

reveals that counsel vigorously opposed the intrbdliction of the 404(b} evidence in a pretrial hearing,

‘Moreover, the Court does not agree with Cox’s unsupported assertion that the testimony of a high

speed chase and other details of the crime were “more prejudicial than probative.” Lastly, the Court

of Appeals examined this issue on direct appeal and specifically found that the trial court weighed the

 probative value of the evidence against the potential for unfair prejudice and the court properly

“adhered to the requirement of Huddleston® to ensure that Mr, Cox was not unfairly prejudiced.”
Thus, the Court finds that neither of the requirements of Strickland are met with regard to this
allegation of error,

Cox's motion under 28 U.S.C. §2255 to Vacate, Set Aside or Correct Sentence by a Person

Ao

S 0. ELLISON, SENIOR TUDGE
TED STATES DISTRICT COURT

in Federal Custody (docket #45) is denied.

| ol
IT IS SO ORDERED THIS ZF~ DAY OF MAY, 1998,

"Huddleston v. United States, 485 U.S. 681, 691 (1988).
o,




AO 245 § {Rev. 7/93)(N.D. Okla. rev.) Shest 1 - Judgmierit i & &riﬁiiﬁét Case

FITITED—
~. UNITED STATES DISTRICT COURT 4B may 27 190

 Northern D:stnct of Oklahoma

Fhil Lomba;
u.s. DISTRIC]@‘ 'cg{ﬂ%?

/

ENTERED ON DOCKET
JEROME PERKINS
Defendant. DATE 5’27'4[?37

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed__On or After Nove_mber’ 1, 1987}

UNITED STATES OF AMERICA

V. Case Number 87-CR-178-004-C

The defendant, JEROME PERKINS, was represented by Richard Couch.
On motion of the.United States the court has di_smissed_ Counts 1 & 2 of the indictment.

: The defendant pleaded guilty to Count 3 of the Iindictment, February 18, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of Otfiansa Concluded _Numpber(s)
f‘\‘IB UsSC 924{0]&2 Possession of a Flrearm Durmg S ' ' 11/12/97 | 3

a Crime of Vioience and
Aiding and Abetting

As pronounced on May 19, 1988, the defendant is sentenced as provided in pages 2 through b of
this Judgment. The sentence is imposed pursuant 1o the Sentencing Refaorm Act of 1984.

If is ordered that the defendant shail pay to the United States a special assessment of $ 100, for
Count 3 of the indictment, which shall be due immediateiy.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special

assessments imposed by this Judgment are fully paid.
Signed this the c,Zé_Eday of %M/ , 1988,

The Heharable H. Dale Cook
United States Distriet Judge

United States nusmu Coort 1 %

£™efendant’s SSN: 565-53-3127 * Horthorn Distict of Oklahoma )
. defendant’s Date of Birth: 7/1/78 MLE::! u?lfye‘ mrhe fore?oing
Defendant’s mailing address: 3453 N. Delaware, Tulsa OK 74110 in this courl)
Defendant's residence address: Tulsa County Jail ' M
B ol
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AO 245 § (Rev. 7/93)(N.D. Okla. rev.} Sheet 2 - Imprisorment

£ _ Judgment--Page 2 of 5
" Defendant: JEROME PERKINS :
Case Number: 97-CR-178-004-C

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 60 months.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be

incarcerated at a facility specializing in comprehensive drug treatment, and that he be evaluated and provided
such psychological counseling as deemed appropriate.

The defendant is remanded to the custody of the United States Marshal.
e . | . RETURN

[ have executed thrs Judgment as fol[ows

Defendant delivered on to
at , with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal




AD 245 S (Rev. 9/97}(N.D. Okla. rev.} Sheet 2 - Supervised Release

£ _ . Judgment--Page 3 of &
«  Jefendant: JEROME PERKINS
Case Number; 97-CR-178-004-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shait report in person to tha Probation Office in the district to which the d_efenda_nt is released ax soon as
" possible, but in no event, latar than 72 hours of releass from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, spacial assessment, costs, or restitution obiigation, it shall be a condition of supervised reiease

that the defendant pay any such fine, assessmenis, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

-3, The defendant shall not own or possess a firearm, destructive device, or othar dangerous weapon.
4, The datendant shall successfully participate in a program of testing end treatment {to include inpatient) for drug and alcohol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.
&. The defendant shall submit to a saarch conducted by a United States Probation Officer of his person, residence, vehicie, oéfice

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for ravocation. The defendant shall not
raside at any iocation without having first advised other residents that the premises may be subject 10 searches pursuant to
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents

e acknowledga the existence of this condition and that their failure to cooperate could result in revocation. This
Lo . acknowledgement shall he provided to the U. 5. Probation Office immediately upon taking residency. '
8. The defendant shall abide by the "Special Financial Conditions"” enumerated in Miscellaneous Order Number M-128, filed with

the Clerk of the Court on March 18, 1882,
STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not COITII'T'Ilt ancther federa! state,
or local crime. In addition:

1) The defendant shall not leave the judicial district without the parmission of the court or probation officer.

2) Tha defendant shatl report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of éach month.

3} Tha defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of tha probation officer.

4} The defendant shall support his or her dependents and meet other family respeonsibilitias.

5) The defendant shall work regularly st a lawful occupation untess excused by the probation officer tor schooling, training, or other
acceptable reasons.

8) The defendant shall notify the probation officer within seventy-two hours of any change in residsnce or employment.

7] The defendant shall refrain from excessive use of alcohot and shall not purchase, possess, use, distributa or administer any
narcotic or other controllad substange, or any paraphernalia reiated to such substances, except as prescribed by a physician.

8] Tha defandant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered.

9] The defendant shall not assaociate with any persons engaged in criminal acnww, and shall not assocuate w1th any person convicted
of a felony unless granted permission 1o da so by the probation officer.

10) The defendant shail permit a probation officer to visit him or her at any time at homs or elsewhere and shall permit confiscation
of eny contraband observed in plain view by the probation officer.

11) The defendant shall natify the probation officar within seventy-two hours of baing arrested or questioned by a law enforcement
officer.

12} The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without

£ the permission of the court.
© 8} Asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasicned by the defendant’s

criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

14} The defendant shall subrit to urinalysis testing as directed by the U. 5. Probation Office.




AD 245 S (Rev. 7/93)(N.D. Okla. rev.) Sheet & ~ Restitution and Forfeiture

~ | Judgment--Page 4 of 5
... Defendant: JEROME PERKINS o
Case Number: §7-CR-178-004-C

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution jointly and severally, with Terrance Banks, Marricco Sykes, and
Gregory McBee, in the total amount of $184, The Court waives the interest on restitution.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payea Amount of Restitution
The Jumpstart Club $127
Tulsa, Oklahoma
~ Git-N-Go $67
Store #34

Tulsa, Oklahoma
Payments of restitution are to be made to the Clerk of t_hg'c;ourt fo_r_thg_ Northern District of Oklé_h_qma
for transfer to the payee(s).

Restitution shali be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon reiease from
‘custody, any unpaid balance shall be paid as a condition of supervised release, except that na further
payment shall be required after the sum of the amounts actually paid by all co-defendants has fully covered
the compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation,

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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AQ 245 S {Rev, 7/83)(N.D. Qkla. rev.} Sheet 7 - Statemant of Reasons

Judgment--Page 5 of &
Defendant: JEROME PERKINS ' '
Case Number: 97-CR-178-004-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: n/a

Criminal History Category: n/a

Imprisonment Range: 60 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 0to $ 250,000
Restitution: $ 194

The fine is waived or is below the guideiine range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not excesd 24 months, and the court
finds no reason to depart from the sentence cailed for by application of the guidelines.




FILED

AO 245 S (Rev. 7/93)(N.D. OKla. rev.) Sheet 1 - Judgment in a Criminal Case

o~ o UNITED STATES DISTRICT COURT
UNITED STATES OF AMERICA | i [5%"?3%5‘-" Slerk
V. Case Number 97-CR-178-001-C v
| ENTERED ON DOCKET
TERRENCE BANKS e S-2T4¢

Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, TERRENCE BANKS, was represented by Jack Schisler.
On motion of the United States the court has dismissed Counts 1 & 2 of the tndictment

The defendant pleaded guilty to Count 3 of the lndictment February 18, 1998 Accordmgly, the' |
‘defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of Offansq _ : Concluded Number(s}
{ 18 USC 924(c) Possession of a Firearm During 11/12/97 3

&2 ' Commission of a Crime of Violence
and Aiding and Abetting

* As pronounced on May 19, 1988, the defendant is sentenced as provided in pages 2 through € of
this Judgment. The sentence is imposed pursuant 1o the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 3 of the Indictment, which shall be due immediately.

it is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, casts, and special

assessments imposed by this Judgment are fully paid.

Signed this the ﬂv ot _“Fpals ., 1998.
/

Urited Statas Distriet Coant } %
Hottharn District of Oklahomn  }

3 I hereby certify that the i
Is a true copy of Ya origined on fil '
I this court, .
. g The Honorable H. Dale Coock
b £ United States District Judge

IDOW‘G '
_("'“Defendant s SSN: 491-70-8963

Defendant’s Date of Birth: 05/18/73 ' '
Defendant’s residence and mailing address: Rt. 2 Box 21, Silvey Ferguson Street, Fayette IVIO 65248
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. | Judgment-~Page 2 of B
" Jefendant: TERRENCE BANKS | |
Case Number: 97-CR-178-001-C

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 60 months.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at , with a certified copy of this Judgment.

" "United States Marshal

By

Deputy Marshal
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- Judgment--Page 3 of 6
'~ Jefendant: TERRENCE BANKS
Case Number; 97-CR-178-001-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years,

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegaily possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person te the Probation Office in the district 10 which the defendant is released as soon as
possibie, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2. if this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessmants, costs, and restitution that remain unpaid at the commencement of the
taerm of supervised refease,

-3, The defendant shall not own or possess a firearrn, destructive device, or other dangerous weapon.
4. The defendant shall successfully participate in a program of testing and treatment {10 include inpatiant) for drug and alcohol
abuse, as directed by the Probatian Officer, until such time as relgased from the program by the Probation Officer.
5. The defendant shall submit to a search conducted by a United Stataes Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon ressanable suspicion of contraband or evidence
of a vioiation of a condition of release. Failura to submit to a search may be grounds for revocation. The defendant shall not
reside at any {ocation without having first advised ather residents that the premises may he subject 10 searches pursuant to
this condition. Additionaily, the defendant shall obtain written verification from other residents that said residents

f‘\ acknowiedge the existence of this condition ang that their faifure to cooperate could result m revncatmn This
/. . acknowledgement shall be provided 1o the U. S. Probation Office immediately upon taking residency. =
6. The defendant shall abide by the "Special Financial Conditions” enumeratad in Misceflaneous Order Number M-128, filed with

the Clerk of the Court on March 18, 1992,
STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised reiease pursuant 1o this judgmant, the defendant shall not commit another federal, state,
or focal crime. In addition:

1) The defendant shall not isavae the judicial district without the permission of the court or probation officer,
2) The defendant shall report to the prabation officer as directed by the court or probation officer and shali submit a truthful and
complete written repart within the first five days of each month,
3} The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.
4} The defendant shall support his or her dependents and meet other family responsibilities.
5} The defendant shall werk regularly at a lawful cccupatlon uniess excused bv the prabatlon officer for schooling, training, or other
aceeptable reasons.
£} The defendant shall notify the probation officer within saventy-two hours of any change in residence or employment,
71 The defendant shall refrain from excessive use of alcohol and shail not purchase, possess, usa, distribute or administer any
narcotic or other controlied substance, or any paraphernalia related 1o such Eubstences, except as prescribed by a physician.
8! Tha defandant shall not frequent places where controlled substances are iflegally soid, used, distributed, or administered.
9} The defendant shall not associate with any persens engaged in cririnal activity, and shall not associata with any person convicted
of a felony uniess granted permission to do so by the probation officer.
10} The defendant shall permit a probation officer to visit him or her at any time at home or elsawhare and shall permit conflscatton
of any contraband observed in plain view by the probation officer.
11} The defendant shall notify the prebation’ officer within saventy-two tours of heing arrestad or questloned by a iaw enforcament
officer,
12} The defendant shall not enter intc any agreement to act as an informer or a special agent of a law eniorcement agency without
£ the permission of the court.
© .3} Asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's
crimingl record or persenal history or characteristics, and shail permit the probation officer to make such notifications and to
confirm the defendant’s compiiance with such notification reguirement.
14) The defendant shail submit to urinalysis testing as directed by the U. S, Prebation Office.
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. Jefendant: TERRENCE BANKS a
Case Number: 97-CR-178-001-C

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived. - '

The defendant shall pay a fine of $ 500, as to Count 3. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid whiie in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Any unpaid balance shall be paid during the term of supervised release.

_ If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originaily imposed. See 18 U.S.C. § 3614.

e
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t ‘Defendant: TERRENCE BANKS o
Case Number: 97-CR-178-001-C

RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make restitution in the total amount of §127.

The defendant shall make restitution to the following perscns in the following amounts:

Name of Pavee Amount of Restitution
" Jump Start Club $127

Attn: Alma King & Tom Benson
424 5. Memorial
< Tulsa OK 74112

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payeels).
Restitution shail be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon reiease from
custody, any unpaid balance shall be paid as a condition of supervised release, except that no further

payment shall be required after the sum of the amounts actually paid by all defendants has fully covered the
compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation,

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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* “Defendant: TERRENCE BANKS
Case Number; 97-CR-178-001-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level; n/a

Criminal History Category: n/a

Imprisonment Range: 60 months
Supervised Release Range: 2 to 3 years

Fine Range: $ Oto $ 250,000
Restitution: $127

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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—~ ~ UNITED STATES DISTRICT COURT  may 27 1%
- - ~ Northern District of Oklahoma

Phil Lombardi, Clerk
- U.S. DISTRICT COURT
UNITED STATES OF AMERICA

v, Case Number 97-CR-178-003-C / ﬂ‘{ﬁ

GREGORY MCBEE JR. ENTERED ON COCKET

Defendant. DATE 5: }’74{‘?

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1 1987}

The defendant, GREGORY MCBEE JR.. was represented by RW "Bud" Byars.
On motion of the United States the court has dismissed Counts 1, 2, & 4 of the indictment.

The defendant pleaded guiity to Counts 3 & 5 of the Indictment, February 18, 1998, Accordmgly,
‘the defendant is adjudged guiity of such counts, invoiving the following offenses:

Date Offense Count
Title & Section Nature of QOffense Concluded Nurmnbsris}
(-\38 USC 924{c)  Possession of a Firearm During a 11/12/97 3
& 2 - Crime of Violence and Aiding and Abetting
18 USC 924(c) Possession of a Firearm During a 11/9/97 5
& 2 Crime of Violence and Aiding and Abetting -

_ As pronounced on May 19, 1998, the defendant is sentenced as provided in pages 2 through 6 of
this Judgment, The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 200, for
Counts 3 & 5 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 25 _ day of _ PP7asr . 1998.

The Honorable H. Dale Cook

United States District Judge
£ efendant’s SSN: 446-76-6518 e

Defendant's Date of Birth: 10/06/79 | Urited Sites Distie Coort ) 5
Defendant’s residence and mailing address: 2217 E. 59th Street #218, Tulsa O!!""Wd"m”“m“ ]

s @ true copy of the eriginal on lc
-~ in this

; DN /it

Deputy
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" Defendant: GREGORY MCBEE JR.

Judgment-—P.age 2 of 6
Case Number: 97-CR-178-003-C
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 300 months. Term consists of 60 months as to Count 3 and 240 months as to

Count 5, said terms to run consecutively.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on 1o
at ., with a certified copy of this Judgment.

United States Marshal

By

Deputy Marshal
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. Ddefendant: GREGORY MCBEE JR.
Case Number: 97-CR-178-003-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years, as to each count, said terms to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shali not illegally possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of retease from the custodv of the Bureau of Prisons.
2, if this judgment imposes a fine, spacial assessment, ¢osts, or restitution obligation, it shall be a condition of supservised release

that the defendant pay any such fine, assessments, costs, and rastitution that remain unpaid at the commencement of the
term of supervised release,

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
4, The defendant shail succassfully participate in a program of testing and trestment (to include inpatient} for drug and alcohol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.
B, The defendant shatl submit to a search conducted by a United States Probation Officer of his person, residence. vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upan reasonable suspicion of contraband or evidence
of a violetion of a condition of release. Failure t6 submit to a search may be grounds for revocation. The defendant shall not
resida at any focation without having first advised other residents that the premises may be subject to searches pursuant 10
this condition. Additionally, the dafendant shall obtain written verification from other residents that said rasidents

P\ acknowiedge the existence of this condition and that their failure to cooperate coufd ‘rasult in revocation. This
L acknowladgament shali be provided to the U, 8. Probation Office immediately upon taking residency.
8. The defendanit shail abide by the “Special Financial Conditions” snumerated in Mascellanenus Order Number M 128 fned with

tha Clerk of the Court on March 18, 1992,
STANDARD COND[TIONS CF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, tha defendant shall not commit another federal, state,
or local crime, In addition:

1) The defendant shall not teave the judictat district without the permission of the court or probation officer.
2) The defendant shall repart to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each manth.
3} The defendant shall answer truthfully all inquiries by the probation officer and follow the 1nstructmns of the probation officer.
4} The defendant shali support his or her dependents and meet other family responsibilities.
5) The defendant shall work regularly at a lawful oceupation unless excusad by the probation officer for schaoling, training, or othar
acceprahia reascns.
6) The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.
7} The defendant shali refrain from excessive use of aleohol and shall not purchase, possess, use, distribute or administer any
) narcotic or other controlled substance, or any paraphernalia refated to such substances, except as prescribed by a physician.
8} The defendant shall not freguent places where controlled substances are illegally sold, used, distributed, ar administered.
81 The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless grantad permission to do so by the probation officer.
10} The defendant shali permit a prabation officer to visit him or har at any time at home or elsewhere and shall permit confiscation
of any contraband observed in ptain view by the probation officer.
11) The defendant shall notify the probation officer within savanty-two hours of being arrested or questioned by z law enforcement
oificer,
12} The defendant shall not enter into any agreament to act as an informer or a special agent of a law enforcement agency without
£, the permission of the court.
13) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasicned by the defendant’s
- criminal record or parsonal history or characteristics, and shail permit the prebation officer 10 make such notifications and to
cantirm the defendant’s compiiance with such notification reguirement.
14} The defendant shall submit to urinalysis testing as directed by tha U. S. Probation Qffice.
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Defendant: GREGORY MCBEE JR. '
- Case Number: 97-CR-178-003-C

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a ﬂne of $ 500, as to Count 3. This fine shail be paid in full immediately.
Any amount not paid immediately shail be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon re!ease from custody, any unpaid balance shall be paid during the
term of superv:sed release

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614,

-
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" Jefendant: GREGORY MCBEE JR.
Case Number: 97-CR-178-003-C

RESTITUTION AND F_O_BFEITI_.!_RE

RESTITUTION
The defendant shall make restitution in the totai amount of $194.

The defendant shall make restitution to the fcll_pwi_ng persons in th_e following amounts:

Name of Pavee ' Amount of Restitution
~Jump Start Club $127

Attn: Alma King & Tom Benson
424 S, Memoerial
_Tulsa OK 74112

Git-N-Go Corporation Headquarters $67
Attn: Restitution

£93216 E. 73rd Street
fulsa OK 74133

Payments of restitution are to be made ta the Clerk of the Court for the Northern Dlstnct of Okiahoma
for transfer to the payee(s).

Restitution shall be paid in full immediately, Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ [nmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a cendition of supervised reiease, except that no further
payment shali be required after the sum of the amounts actually paid by all defendants has fully covered the
compensable injury,

Iif a victim has received compensation from insurance or any other source with respect to a loss, any
. restitution ordered shall be paid to the person who is a VlCTIITl before any restitution is paid to any such
provider of compensation. :

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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‘Defendant: GREGORY MCBEE JR. ' '
Case Number: 97-CR-178-003-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court: . .

Total Offense Level: n/a
Criminal History Category: n/a
Imprisonment Range: 60 months Ct. 3

240 months Ct. 5
Supervised Release Range: 2 to 3 years Cts. 3 &5
Fine Range: $0to $ 250,000 Cts. 3. &5
Restitution: $ 184

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
- finds no reason to depart from the sentence called for by application of the guidelines.
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L Ls D
MAY 27 1998 40

Phil Lombardi, Clerk

o . UNITED STATES D|STR|CT COURT
e Northern D:strlct of Oklahoma

- UNITED STATES OF AMERICA U.S. DISTRICT CCOURT
V. Case Number 97-CR-178-002-C
ENTERED ON DOCKZ
" MARRICCO SYKES 711
Defendant. _ DATE 2 ’ﬁ 8

JUDGMENT IN A CRIMINAL CASE |
{For Offenses Committed On or After November 1, 1987}
The defendant, MARRICCO SYKES, was represented by Keith Ward,
On motion of the United States the court has dismissed Counts 1, 2, & 4 of the I'ndir':tment.

The defendant pleaded guilty to Counts 3 & 5 of the Indictment, February 18, 1998, Accordingly,
“the defendant is adjudged guilty of such counts, involving the following offenses:

Date Offense Count
Title & Section N _Nature of Offense Conctuded Numberis)
T 18 USC 924{c)  Possession of a Firearm During a 11/12/97 3
&2 Crime of Violencé and Aiding and Abetting '
18 USC 924(c) Possession of a Firearm During a 11/9/97 5
& 2 Crime of Violence and Aiding and Abetting

As pronounced on May 21, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a speclal assessment of § 200, for
Counts 3 & 5 of the Indictment, which shall be due immediately.

Itis further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or maiting address until all fines, restitution, costs, and special

assessments imposed by this Judgment are fully paid.
Signed this thec_;z_é_ day of %ﬁﬂ

, 1998,

The Honorahle H. Dale Cook T
United States District Judge T

¢ Defendant’s SSN: 442-32-8171 Unitad States Distriet Court Yo
Defendant’s Date of Birth: 11/7/79 ' I Narthrn District of Oldahome  } 55
Defendant’s mailing address: 737 E. 32nd Place North, Tulsa OK knlrrh: Y cerfify “’"’ the f““’g“‘“!
Defendant’s residence address: Tulsa County Jail i this
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Defendant MARRICCO SYKES
" Case Number: 97-CR-178-:002-C"
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Pris'ons to be
imprisoned for a term of 220 months. 60 months as to Count 3, and 160 months as to Count 5, said terms
to run consecutlvely, for a total sentence of 220 months.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be
incarcerated in a facility specializing in Comprehansive Drug Treatment.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at ., With a certified copy of this Judgment.

United States M_ar_sh'él

By

Deputy Marshal
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Defendant: MARRICCO SYKES ' '
Case Number: 97-CR-178-002-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)
years, as to each count, said terms to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted hy this court (set forth below); and shall compiy with the following additional conditions:

1. The defendant shall report in parson to the Probation Office in the district to which the daefendant is released as soon as
possible, but in no event, later than 72 hours of ralsase from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

-3 The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
4, The defendant shail successfully participate in a program of testing and treatment {to include inpatient} for drug and alcaohel
abuse, as directed by the Probation Officer, unttl such time as released from the program by the Prabation QOfficer.
5. Tha defendant shall submit to a search conducted by a United States Probaticn Officer of his person, residence, vehicle. office

and/or business at a reasonabia time and in a reasonable manner, based upon reascnabla suspicion of contraband or evidence
of & violation of a condition of release. Failure 10 submit to a search may be grounds for revocation. The defendant shall not
raside at any location without having first advised other residents that the pramises may be subject to searches pursuant to
this condition. Additionaily, the defendant shall obtain written verification from other residems that said residents

!/\ acknowledge the existence of this condition and that their failure to cooperate could result in revoecation. This
.+ .. acknowledgement shall be provided to the U. S. Probation Qffice immediately upon taking residency.
6. The defendant shatl abide by the "Special Financial Conditions” enumerated in Miscellaneous Order Number M-128, filed with

the Clerk of the Court on March 18, 1992,
STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this ludgment, the defendant shall not commit another federal, state,
or {ocal crime. |n addition:

1) The defendant shall not teave the judicial district without the parmission of the court or probation officer,
2) Tha defandant shatl report to the probation officer as directed by the court or prohation officer and shall submit a truthful and
complete written report within the first five days of sach month.
3) The defendant shail answer truthfully ali inquiries by the probation officer and follow the instructions of the probation officer,
4) The defendant shatl support his or her dependents and meet other family responsibiiities.,
5) The defendant shall work regutarly at a lawful occupation uniess excused by the probation offieer for schooling, training, or other
acceptable reasons.
6) The defendant shall notify the probation officer within saventy-two hours of any change in residence or employment.
7)  The defendant shall refrain from excessive use of algohol and shall not purchase, passess, use, distribute or administer any
narcotic or other controlied substance, or any paraphernaiia related to such substances, except as prescribed by a physician.
8) The defendant shall not frequent places where controlled substancas are iilegally sold, used, distributed, or administered.
9) The defendant shall not associate with any persens engaged in criminal activity, and shall not associata with any person convicted
of a felony unless granted permission to do so by the probatian officer.
10} Tha defendant shall permit a probation officer to visit him or her at any time at home or slsawhara and shail permit confiscation
of any contraband observed in plain view by the probation officer.
111 The defendant shall notify the probation officer wnthln seventy-two hours of being arrested or guestioned by a taw enforcement
officer. '
12} The defendant shall not enter into any agresment to act as an informer or a special agent of a law enforcement agency withaut
£ the permission of the court.
. I3} As dirested by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
- criminal record or personal history or characteristics, and shail permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement,
14} The defendant shall submit 1o urinalysis testing as diracted by the U. S. Probation Office.
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Jefendant MARRICCO SYKES ' '

Case Number: 97-CR-178- 002-C

- RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make restitution in the total amount of $194. Interest on restitution is waived.

The defendant shall make restitution to the following persons in the following amounts:

Name of Pavee Amount of Restitution

© TGit-N-Go Corporate Headquarters | | | ' - $67

Attn: Restitution
B316 E. 73rd

-Tulsa OK 74133

Jumpstart Club $127
Attn: Alma King and Tom Benson

24 S, Memorial

fulsa OK 74112

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma )
for transfer to the payee(s).

‘Restitution shall be paid in full immediately. Any amount not paid immediately shali be paid while
in custody through the Bureau of Prisons’ |nmate Financiai Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release. The Court orders that the
restitution be paid joint and several with the co-defendants in this case, Terrance Banks Gregorv McBee,
and Jerome Perkins.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shail be divided proportionately among the payees named unless otherwise specified here.,
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Defendant: MARRICCO SYKES '
Case Number: 97-CR-178-002-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: n/a
Criminai History Category: " n/a
Imprisonment Range: 60 months Ct. 3
_ 240 months Ct. 6
- Supervised Release Range: 2 to 3 years Cts. 385
Fine Range: $ Oto $ 250,000 Cts. 385

Restitution; $ 194

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence departs from the gu:delme range upon motion of the government as a result of the
defendant’s substantial assistance.

™
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MAY 27 1998

UNITED STATES DISTRICT COURT

A S Northern D|stnct of Oklahoma
O & 5“4’ Iaombam Shore
UNITED STATES OF AMERICA ISTRICT COURT
V. Case Number 97-.CF{-‘| 76-004-C
E el
RONALD SHAW NTERED ON DOCKET
Defendant. :
| | DATE ?/ﬁy 5
Id

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, RONALD SHAW, was represented by F. Randolph Lynn.

On motion of the United States the court has dismissed Counts 2 & 41 of the Superseding
Indictment.

The defendant pleaded guilty to Counts 42 of the Indictment, February 19, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section _ Nature of Offense — —_ Concluded Number(s)
' (\*1_8 USC 924(c) Possessmn of a Firearm While in o 11/19/97 42

& 2 - Commission of a Violent Crime
and Aiding and Abetting

As pronounced on May 20, 1398, the defendant is sentenced as provided in pages 2 through & of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ardered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 42 of the Superseding Indictment, which shall be due lmmedlateiy '

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address unitil alli fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the w2 day of %37 47 , 1998.

The Honorable H. Dale Cook
United States District Judge

Defendant’s SSN: 445-24-1999 United States Distriet Court ]

£~ Defendant’s Date of Birth: 12/14/77 ' Horthern Distric of gk;.h,m
Defendant’s mailing address: 6380 N. Boulder Avenue, Tulsa OK 74127 | hereby ceriify that funﬁurq
Defendant’s residence address: Tulsa County Jail, 500 S. Denver, Tulsa OK 741 215 0"“’ mwnft original

Cack

Plil Lombordi, p
n L Lt Laceih.

Ly
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£ Defendant: RONALD SHAW

‘Case Number: 97-CR-176-004-C
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of F"fisons to be
imprisoned for a term of 60 months. '

The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
Designate the defendant to a facility other than FCI El Reno due to safety concerns of the defendant.

The defendant is remanded to the custody of the United States Marshal.

o
RETURN
| have executé_d this Judgment as follows:
Defendant delivered on : to _
at , with a certified copy of this Judgment.
"\\.

_ United States Marshal

By

Deputy Marshal
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£~ Defendant: RONALD SHAW
~ Case Number: 97-CR-176-004-C

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised reiease for a term of 3 years.
While on supervised release, the defendant shall not commit another federai state, or local crime;

shall not illegaily possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional condmons: '

1. The defendant shail report in person to the Probation Office in the district 1o which the defandant is rateasad 85 500N a5

passible, but in no event, iater than 72 hours of release from the custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shail be a condition of supervised release

* that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement of the
tarm of supervised release.

2. The defendant shail not own or possess a firearm, destructive device, or other dangerous weapon,
.4 The defendant shall successfully participate in a program of testing and treatment (to include inpatient} for drug and alcohol
abuse, as diracted by the Probation Officer, untit such time as released from the program by the Probation Officer.
5. The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicie, office

and/or business at a reasonabla time and in a reasonable manner, based upon reasonable susmc:on of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grcunds for revocation. The defendant shalt not
reside at any location without having first advised ather residents that the premisas may be subject to searches pursuant to
this condition. Additionally, the defandant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could result in revocat:on B This
acknowledgement shall be provided to the U. §. Probation Office mmedtate!y upon taking residency

F\‘S. The defendant shall abide by the "Special Financial Condmons enumerated in M:sce!laneous Order Number M-128, fited with

v ~ the Clerk of the Court on March 18, 1992.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised retease pursuant to this judgment, the defendant shail not commit another federal, state,
or local crime, In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer,
2)  The defendant shall repert to the probation officer as directed by the tourt or probation officer and shall submit a truthful and
- complete written report within the first five days of sach month.

3} The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shall support his or her dependents and maat other family resporisibilities.

8} The defendant shall work reguiarly at a lawful occupation unless excused by the probation officer for schooling, training, or other

_ acceptabie reasons.

6) The defendant shail notify the probation officer within seventy-two hours of any change in residence or emptoymant.

7)  The defendant shall rafrain from excessive use of aicohol and shall rot purchass, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalla related to such substances, except as prescribed by a physician,

8) The defendant shall not fraquent places whera controfled substances are illegally sold, used, distributed, or administerad.

8) The defendant shall not assoctate with any persons engagad in criminal activity, and shall nat agsociate with any person convicted
of a felony unless granted permission to do so by the probation officer,

10)  The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permlt conﬁscaﬂnn
of any contraband observed in plain view by the probatlon officer.

11) The defandant shalt notify the probation officer within seventy-two hours of being arrested or guestioned by a law anforcement
officer,

12] The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcament agency without
the permission of the court,

13} Asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasicned by the defendant's

‘g_‘"\,\ criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.
“~ 14) " The defandant shall submit to urinaiysis testing as directed by tha U. S. Probation Office.
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~~ Defendant: RONALD SHAW
... Case Number: 97-CR-176-004-C

FINE

The Court has determined that the defendant does not have the ablhty to pay mterest and |t |s
accordmg!y ordered that the interest requ:rement is waived. '

The defendant shall pay a fine of $ 500 as to Count 42 Thls fine shail be pald in fu[l 1mmed:atelv
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

if the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S5.C. § 3814,
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P._%Defendant: RONALD SHAW
' Case Number: 97-CR-176-004-C

RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make resﬁtu_tion in the fot_al_amoun_t of $609. lntéfgst on restitution is waived.

The defendant shall make restitution to the following persons in.the following amounts:

Name of Payee Amount of Restitution

Little Caesar's Pizza | | $509
201 N. Mission '
Sapulpa OK 74066

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s). '

Restitution shall be paid in full immediately, Any amount not paid immediately shall be paid while
¢ in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
" ‘custody, any unpaid balance shall be paid as a condition of supervised release, except that no further

payment shail be required after the sum of the amounts actually paid by defendant and codefendant Marcus
Gill has fully covered the compensable injury. - o S

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided broportionately among the payees named uniess otherwise specified here.
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ﬁDefendant: RONALD SHAW
¥ ‘Case Number: 97-CR-176-004-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline'application in the presentence report,

Guideline Range Determined by the Court:

Total Offense Level: n/a

Criminal History Category: nfa
Imprisonment Range: 60 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 0to § 250,000
Restitution: ' $ 509

- The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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N . “FILED

~. | UNITED STATES DISTRICT COURT oo =
ST “Northern District of Oklahoma MAY 27 1908
UNITED STATES OF AMERICA R Kombardi, Clerk
V. Case Number 97-CR-150-001-C

ENTERED ON DOCKET
GUSTAVO ROSALES ' '
Defendant. DATE 5’/0‘27/7‘?

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)

The defendant, GUSTAVO ROSALES, was represented by Larry D. Wagener.

The defendant was found guilty February 10, 1998, on Count 1 of the Indictment after a plea of not
guilty. Accordingly, the defendant is adjudged guiity of such count, involving the following offense:

_ Date Offense Count
"Title & Section Natyre of Offense _ Concluded Number{s}
21 USC 841(a){(1) Possession With Intent to Distribute o 0/07/97 1

,--\ &{bH{1HA) | Methamphetamine

As pronounced on May 20 1998 the defendant is'sentenced as prowded in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of § 100, for
Count 1 of the Indictment, which shall be due immediately.

[t is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

=
Signed this the . 2 & day of ﬂ%%d , 1998.

The Honorable H. Dale Cook
United States District Judge

Untted States Distrid Comt ) %

£~ Defendant’'s SSN: 612-98-8695 N..riharn District of Oklahoma )
Defendant’s Date of Birth; 12/23/73 { hereby certity that the f 0“'
: , ; o . - e is u trie copy of the original on
Defendant’s residence and mailing address: Tuisa County Jail  In this court.
' l'hﬂ ti Gark
By /f
Depuw
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- Defendant: GUSTAVO ROSALES '
' Case Number:” 97-CR-150-001-C

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons' to be
imprisoned for a term of 151 months.

The Court makes the following recommendations to the Bureau of Prisons: _that_ t_he_de_fe_r_]d_ant be
placed in a facility near Los Angeles, California. ' S '

The defendant is remanded to the custody of the United States Marshal._

,‘ o
RETURN
I have execut_ed this Judgment as follows:
Defendant delivered on to
at . with a certified copy of this Judgment.

~ ... United States Marshal

By

Deputy Marshal
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Defendant: GUSTAVQO ROSALES
Case Numper: $7-CR-150-001-C

S

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervi'sed release for a term of 5 vyears.
While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Office in the district 1o which the defendant is released as soon as
possibls, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons. _ o
2. If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of suparvised release

that the defendant pay any such flne, assessments, Costs, and rastitution that remam unpand at the commencament of the
term of supervised reiease.

3. The defendant shall net awn or possess a firearm, destructive device, or other dangerous weapan.

4, Tha defendant shail successfully participate in & program of testing and treatment (to inciude inpatient} for drug and alcohoi
- abuse, as directed hy the Probation Officer, untll such time as released from the program by the Probation Officer.

g, The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable tima and ina reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of re!ease Faﬁure to submlt to a search’ may be ‘grounds for revocation. The defendant shali not
reside at any ocation without having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shalf obtain written verification from other residents that said residents
acknowledge the existenca of this condition and that their failure to cooperate could result m revocation. This
acknowiedgemnsnt shall be provided to tha U. 5. Probation Office |mrned|atelv upon taking residency.

B. As @ condition of supervised release, upon completion of your term of imprisonment, you are to be surrenderad to a duly-

(_\ ~ authorized immigration official for deportation in accordance with the established procedures provided by the immigration and

4+ - Naturalization Act, BUSC 5§ 1101-1524. Itis a further condition of supervised refease, if ordered deported, vou shall remain
outsida the United States until termination of supervised release. Should yeu serve any portlon of supervised release within '
the United States, the mentioned conditions are orderad.

STANDARD conmnow_s OF SUPERVISION

- While the defendant is on supervised release pursuant to this |udgrnent the defendant shall not commit another federal, state.
or iocal crime. In addltlon

1) The defendant shall not leave the judicial district without the permission of the court or probation officer.
2) The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each monti.
3} The defendant shall answer truthfuily all inquiries by the probation officer and follow the instructions of the probation officer.
4} The defendant shall support his or her dependents and meet other family responsibilities.
5} The dafandant shall work regutarly at a lawful cccupation uniess excused by the probation officer for schoolmg, training, or othar
’ acceptable reasons.
€) The defendant shali notify the probation officer within seventy-two hours of any change in residence or employmant.
7} The defendant shall refrain from excessive use of alcchel and shall not purchase, possess, use, distribute or administer any
narcoti¢ or other contrailad substance, or any paraphernaha related 1o such substances, ex¢ept as prescribed by & physician.
8) The defendant shall not frequent piaces where controlied substances ars iilagally sold, used, distributed, or administered.
9) The defendant shall not associate with any persons engaged in criminal activity, and shall not agsociate with any person convicted
of a felony unless granted permission to do so by the probation officar.
10) The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observad in plain view by the probation officer.
11) The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.
12) The defendant shall not enter inte any agreement 1o act as an infarmer or a special agent of a law enforcement agensy without
: P" the permission of the court.
i2) Asdirected by the probation officer, the defendant shall notify third parties of risks that may be occasionsd by tha defandant’s
criminal record or personal history or characteristics, and shall permit the prabation officer to make such notifications and to
confirm the defandant’s compliance with such notification requirement.
14) The defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.

-
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Defendant GUSTAVO ROSALES
Case Number: 97-CR-150-001-C

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $§ 1500, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon release from custody, any unpaid balance shall be pald during the
term of supervised release.

If the fine is not paid, the court may 'se_nterice the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614. :
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£ “betendant: GUSTAVO ROSALES |

" Case Number: 97-CR-150-001-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline applicétion in the presentence report.

Guideline Range Determined by the Court:

Total Offense Leval: 34

Criminai History Category: |

Imprisonment Range: 181 months to 188 months
Supervised Release Range: " B years

Fine Range: $ 17,500 to $ 4,000,000
Restitution: $ n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideiine range, that range exceeds 24 months, and the sentence is
|mposed for the following reason(s): because this was the defendant's first felony conviction and the offense
_ involved one (1} drug transaction.
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'UNITED STATES DISTRICT COURT ¥ I L E D

Northern District of Oklahoma  WMAY 27 1903
UNITED STATES OF AMERICA Phil Lombardi, Clerk
L.8. DISTRICT COURT :
V. _ Case Number 97-CR-182-001-C

: ENTERED ON DOCKET
JULIA A. MEYERS
Defendant. DATE b%l?/ '95)
. . - ’ f

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1 1987)

The defendant JULIA A. MEYEHS was represented by Robert Payden

The defendant pleaded guilty to Count 1 of the Indictment, February 24, 1998, Accordmgly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Title & Section Nature of Offense e — o Conclu_ded Number{s)
18 USC 1344(1)  Bank Fraud | 8/29/97 1
f_-_' ! As pronounced on May 20, 1998, the defendant is sentenced as provided in pages 2 through 6 of

‘this Judgment. The sentence is imposed pursuant to the Sentencmg Reform Act of 1984.

It is ordered that the defendant shail pay to the United States a special assessment of $§ 100, for
Count 1 of the Indictment, which shall be due immediately.

_ _ It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the ?_/"‘ day of %ﬂ% , 1998.

b

The Honorable H. Dale Cook
United States District Judge

Laited Stotes District Court l 55

p~Defendant’s SSN: 513-70-1882 © Northern Diskict of Oklshom
' Defendant’s Date of Birth: 2!14!61 o s - T Ihereby:amrg:ig:hel

Defendant’s residence and mailing address: 411 W. K Place #702, Jenks OK 7
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f‘Defendant JULIA A. MEYERS
------ ‘Case Number: 97-CR-182-001-C
IMPRISONMENT

_ The defendant is hereby committed to the custody of the United States Bureau of Prlsons to be
imprisoned for a term of 3 months.

‘The Court makes the following recommendations to the Bureau of Prisons: that the Bureau of Prisons
designate Turley Correctional Center as the place of confinement,

The defendant shall surrender for service of sentence at the institution des:gnated by the Bureau of
" Prisons before 9:00 a.m. on June 22, 1998, '

RETURN

| have executed this Judgment as follows:

_ Defendant delivered on | te_
at . with a certified copy of this Judgment.

= United States Marshal

Deputy Marshali
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/" efendant: JULIA A. MEYERS |
= Case Number: 97-CR-182-001-C

SUPERVISED RELEASE
| Upon release from imprisonment, the defendant shall be on superviséd release for a term of 3 years.
While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in parson to the Probatlon Office in the district to whtch tha defendant is released as soon as
possible, but in no event, later than 72 hours of releasa from the custody of the Bureau of Prisons.
2. If this judgment imposes a fina, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay any such fine, assessmants, costs, and restitution that remain unpaid at the commencement of the
term of supervised ralease.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon,
L4, The defendant shall participate in a program of mental heaith treatment (to include inpatient), as directed by the Probation
' Officer, until such time as the defendant is released from the program by the Probation Officer.

5. The defendant shall be placed on home detention to inctuda alactrcmc monitoring at the discretion of the U, 8. Probation Qffice

for a period of 3 months, to commence within 72 hours of release from imprisonment. During this tima, the defendant shail
remain at place of residence except for employment ang other activities approved in advance by the probation office. The
defendant shall maintain a telaphone at place of residence without any spsacial services, modems, answering machines, or
cordless telephones for the above period. The defandant shall wear an electronic device and shall observe the rules specified
by the Probation Qffice. The entire cost of this program shall be paid by the defendant. .
8. The defendant shall abide by the "Special Financial Condut:cns" enumerated in Miscellaneous Order Numbar M- 128 fited with
Vi the Clerk of the Court on March 18 1892.

STANDARD CONDITIONS OF SUPERVISION

Whila the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal state,
or locai crime. In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer. '

2} Tha dafendant shall report 10 the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

3) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shall support his or her depéndents and meet other family responsibilities.

8} The defendant shall work reguiarly at a lawful occupation unless excused by the probation officar for schooling, training, or other
acceptable reasons.

6} The defendant shall notify tha prabation officer within seventy-two hours of any change in residence or employment

7} Tha defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administar any

: narcotic or other controlled substance, or any paraphernaha related to sUch substances, except as prescribed by a physician.

8} The defendant shall not frequent places where controlied substances are iilegally sold, used, distributed, or administared,

3 The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

10} The defendant shall permit a probation officer 1o visit him or her at any tima st home or elsewhere and shall permit confiscation
of any contraband observed in plain view hy the probation officer. _

11) The defendant shall notify the probation officer within seventy-two haurs of being arrested or questioned by a law enforcement
officer,

12} Tha defendant shall hot enter inte any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of tha court.

13) As directed by the probation officer, tha defendant shall notify third parties of risks that may be occasioned by the defendant’s

. . -criminal record or personat history or characteristics, and shall permit the probation officer to make such notifications and ta

P”* - - confirm the defendant’s compliance with such notification requirement.
_ 14) The defendant shall submit ta urinalysis testing as directed by the U. $. Probation Cffice.
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/7 Defendant: JULIA A. MEYERS |
.~ Case Number: 97-CR-182-001-C =~

FINE

The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $§ 200, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614. ' '
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f’" Defendant: JULIA A. MEYERS
Case Number: 97-CR-182-001-C

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $1,886.34.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee ' _ Amciu_nf of Restitution
. Tulsa Federal Employees’s Credit Union . -~ 1,886.34

9323 E. 21st Street
Tulsa OK 74101-0267
~Attn: Penny Runyon

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

: e Restitution shall be paid in full lmmediate!y Any amount not paid immeduate[y shall be paid while
" in custody through the Bureau of Prisons’ Inmate Financial’ ‘Responsibility Program. Upon release from |
custody, any unpaid balance shall be paid as a condition of supervised release.

It a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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¢ Defendant: JULIA A. MEYERS |

Case Number: 97-CR-182-001-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence r_epbrt.

Guideline Range Determined by the Court:

Total Offense Level: 7

Criminal History Category: i

Imprisonment Range: 4 months to 10 months
-Supervised Release Range: 3 to 5 years

Fine Range: : $ 500 10 § 5,000
Restitution: $ 1,8886.34

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES D18TR|CT COURT
" 'Northern District of Oklahoma =~ 0¥ '5?3”9313?*0&5‘;’%‘
UNITED STATES OF AMERICA /
V. ' Case Number 87-CR-176-002-C
ENTERED ON DOCKCT
TONY BAKER _
Defendant. _ DATE 5,{'/9?7/9'7/(7

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987}

The defendant, TONY BAKER, was represented by Mike McBride, lII.

On motion of the United States the court has dismissed Counts 1, 21, 22, 31, 33-35 & 37 of the
Superseding Indictment.

The defendant pleaded guilty to Counts 32, 36 & 38 of the Superseding Indictment, March 5, 1998.
Accordingly, the defendant is adjudged guiity of such counts, involving the following offenses:

Date Qffense Count

Titla &_Section Nature of Offense Loncluded Number(s)

18 USC 924 Possession of a Firearm Whlle in 10/29/97 . 32
&2 o Commlsswn of a V:olent Crlme and Aldmg and Abettmg ' B

18 USC 8249 Possession of a Firearm While in _ 10/29/987 36

&2 Commission of a Violent Crime and Aiding and Abetting '

18 USC 924° Possession of a Firearm While in 11/04/97 38

& 2 Commission of a Violent Crime and Aiding and Abetting

As pranounced on May 20, 1998, the defendant is sentenced as provided in pages 2 through & of this
Judgment, The sentence is imposed pursuant to the Sentencing Reform Act of 1984.°

it is ordered that the defendant shall pay to the United States a special assessment of $ 300, for
Counts 32, 36 & 38 of the Superseding Indictment, which shall be due immadiately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the (2 4 day of W , 1998.

The Honorable H. Dale Capl _
. . ~Had States District Court
T L - United States District _‘J_“dﬁi,efh;m District of Oklahome ; 5
Defendant's SSN: 444-76-0483 is ?h:mg topy of the origingl on 1.
Defendant's Date of Birth: 06/27/79 in this coort,

Defendant's residence and mailing address: 1048 E. 60th Street #922, Tulsa OK 741 Phil Loubard, Clrk
by _

R O
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- Defendant: TONY BAKER

Case Number: 97-CR-176-002-C~
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 540 months. 60 months as to Count 32, 240 months as to Count 38, and 240
rnonths as to Count 38 sald terms to run consecutlvely, each to the other, for a total of 540 months.
The Court makes the fo!lowmg recommendatlons to the Bureau of Pnsons that the defendant be
designated to a facility as close te Tulsa, Oklahoma as possible and that the defendant be placed where he

can participate in Comprehensive Drug Treatment.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at _ , with a certified copy of this Judgment.

" ‘United States Marshal

By

Deputy Marshal
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_'_'Defendant TONY BAKER
Case Number: 97-CR-176-002- c

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 years,

as to each of Counts 32, 36, & 38, said terms to run concurrently, each with the other.

While on supervised release. the defendant shall not commit another federal, state, or local crime; shall

not illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court (set forth below}; and shall comply with the following additional conditions:

The defendant shall report in person to tha Prohation Office in the district to which the defendant is released as soon as possible,
but in no event, later than 72 hours of releass from the custody of the Bureau of Prisons. '

If this judgment imposes a fine, special assessment, costs, or restitution cbligation, it shali be a condition of supervised relsase
that the defendant pay any such fine, assessments, costs, and rastitution that remain unpaid at the commencament of the tarm
of supervisad release.

The defandant shail not own or possess a firearm, destructive device, or other dangercus weaapon.

The dafendant shall successfully participate in 8 program of testing and treatmant (to includa inpatient) for drug and aleohel
abuse, as directad by the Probation Officer, until such time as reisased fram the program by tha Frobation Officar.

The dafendant shall submit to a search cor'l_'dup_ted by a United Statss Probation Officar of his parson, residance, vehicla, affica
andfor business at & reascnable time and in a reasonable manner, based upon reasonable suspician of contraband ar avidenca
of & viclation of a condition of release. Faifure to submit to a search may be grounds far ravacation. Tha defandant shall not’
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to this
condition. Additionally, tha defendant shall obtain written verification from other residents that said residents acknowledge tha
existence of this condition and that their failure to cooperate ¢ould result in revocation, This acknowiedgemant shall be provided
‘tg the U. . Probation Offi¢e immaediately upon taking residency.

Tha defendant shall sbide by the "Spacial Financial Cond:ttons" enumerated in Miscellansous Otdef Numbar M-128, f:led with

" the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

While the defandant is on supervised release pursuant to this ,udgment the defendant shall not commit another federsl, state, or

lacal crimea. [n addition:

1}
2)

3}
4}
g}

8
7}

8)
9)

10}
11}
12)

13)

The defendant shall not leave the judicial district without the permission of the court ar prabation officer.

The defendant shall report ta tha probation officer as directed by the court or probation officer and shall stbmit a truthful and
complete written report within the first five days of each month.

The defendant shall answer truthfuily all inquiries by the probation officer and follow the instructions of the probatlon officer,
The dafandant shall support his or her dependents and meet other family responsibilities.

The dafendant shall work regularly st a lawful oceupation unless exeusad hy the probatian officer for schoaling, treining, or other
acceptable raasons.

The defandant shall notify the probation officar within seventy-two haurs af any changa in residance or employment.

The defendant shall rafrain from excessive use of slechol and shall not purchase, possess, use, distrinuta or administer any narcotic
or other controlled substance, or any parsphernalis related to such substances, except as prescribad by a physician.

Tha defendant shall nat fraquant places where controlled substances are illegally sold, used, distributed, or administared.

The defendant shall not associate with any persons engaged in criminal actw:ty, and shall not assoclate with any parson convicted
of & felony unless granted permission 1o da so by tha probation officer.

The defandant shall permit a probation cfficer to visit him or her at any time at home or elsewhere and shail parmit confiscation |
of any contraband observed in plain view by the prabatien efficer.

The defendant shall notify the prabation officer within ssventy-two hours of being arrested or questioned by a law enforcement

officer.
‘The defendant shall not entar into any agresment to act as an informer or a special agent of a law enforcement agency without the

parmissiocn of the court.
As directed by the probation offacer ths defandant shall notify third parties of risks that may be occasioned by the defendant's

criminal record ar personal history or characteristics, and shall permit the probation officer to make such notifications and to confirm

" the defendant’s compliance with such notification requirement.

14

The defendant shail submit to urinalysis testing as directed by the U. S. Probation Office.
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- UNITED STATES DISTRICT COURT
‘/-\ “o oo oo Northern District of Oklahoma  ENTERED ON DOCKET
| | o D2 -7 §

UNITED STATES OF AMERICA

v, _ Case Number 97-CR-129-001-K
JESSE ALFRED BALL | - | FPILETD
Defendant.

- uAY 21 10
JUDGMENT IN A CRIMINAL CASE R

(For Offenses Committed On ar After November 1, 1987}  Phil Lombardi, Clark
7 U.3., DISTRICT COURT

The defendant, JESSE ALFRED BALL, was represented by Ronald W. Uselton.

~ The defendant pleaded guilty to Count 1 of the Indictment, December 5, 1997. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense : ' Count
Title & Section Nature of Offense Concluded _ Number(s}
18 USC 922{g) Possession of a Firearm After | 3/14/87 1

Former Conviction of a Felony

' ‘As pronounced ‘on May 12, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 29 day of /)767 1998,

CK@«_

rry C. Kern, Chief

The Honorable
United States |

efendant’s SSN: 461-92-2868
Jefsndant’s Date of Birth: 8/13/48
Defendant’s residence and mailing address: Tulsa County Jail, 500 S. Denver, Tulsa OK 74103
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- Defendant: TONY BAKER

Case Number: 97-CR-176-002-C
RESTITUTION AND FORFEITURE
RESTITUTION CON'T

Blimpie Sandwich Shops $236 Dustyn W. Bell $200

8222 5. Lewis Avenue ' 11211 S. Erie
Tulsa OK 74137 " Tulsa OK 74133
- Wendy's $3,000

10152 E. 31 Street
Tulsa OK 74129

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s}.

Restitution shall be paid in full immediately. Any amount not paid immediately shail be paid while in
. custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from custody,
- any unpaid balance shall be paid as a candition of supervised release, except that no further payment shall
be required after the sum of the amounts actually paid by defendant and codefendants Alenzo Nolan & Marcus
Gill has fully covered the compensable injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person wheo is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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N o - " | Judgment--Page 6 of 6
" Defendant: TONY BAKER o o e o - S
Case Number: 97-CR-176-002-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline applicatidn in the pfesentence report.

Guideline Range Determined by the Court:

Total Offense Level: n/a
Criminal History Category: ' n/a
Imprisonment Range: 60 months Ct. 32

240 months Ct. 36

240 months Ct. 38
Supervised Release Range: 2 to 3 years ' Cts. 32, 36 & 38
Fine Range: $0to $ 250,000 Cts. 32, 36 & 38

 Restitution: $ 15,954.02

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court finds
__ no reason to depart from the sentence called for by the guidelines.
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UNITED STATES DISTRICT COURT

__ ' Northern District of Oklahoma a3 o o 3087
UNITED STATES OF AMERICA cars H.20.-9,
V. _ Case Number 97-CR-032-005-K

MELISSA HOPE COOKE

Defendant. ' _ FI L E D

JUDGMENT IN A CRIMINAL CASE MAY 22 1509

(For Offenses Committed On or After November 1, 1987) .
: Phil Lombardi, Clerk

U.S. DISTRICT ECURT
The defendant, MELISSA HOPE COQKE, was represented by G. Steven Stidham.

The defendant pleaded guilty to Count 1 of the Indictment, January 7, 1998. Accordingly, the
defendant is adjudged guilty of such count, invalving the following offense:

Date Offense Count
Title & Saction Nature of Qffense - - ~ Loncludad - Numberis) )
18 USC 371 Conspiracy to Utter, Possess and 02/09/97 1

. - Pass Forged Securmes

As pronounced an May 12 1998 the defendant is sentenced as pro\nded in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

it is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

[t is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Sighed this the ‘Z[ day of md-ﬁ, , 1998,

(%dm/

The Honorabyé Terry C7 Kern, Chief
United States District Judge

. sfendant’s SSN: 505-96-4861

. Jefendant’s Date of Birth: 11/14/756 o

- Defendant’s mailing address: 1507 E. 66th Street North, Tulsa OK 74126 '
Defendant’s residence address: 3300 Martin Luther King Blvd., Oklahoma City OK 73136

r7 5”
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£ ‘fendant: MELISSA HOPE COOKE | IR
~ase Number: 97-CR-032-005-K

IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of 17 months, said term to run concurrently with terms imposed in Rogers County
Case CF96-347, Okmulgee County Cases HCF 27-5009, MCF 87-5010 & CF97-61.

The Court makes the following recommendations to the Bureau of Prisons: that the Oklahoma

Department of Corrections be designated as the place of service of sentence.

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on ' to —
oot . __ . with a certified copy of this Jng'n*'tent'. o

P ' I " “United States Marshal

By

Deputy Marshal
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{,—\\ _ o Judgment--Page 3 of 4
¢ - fendant: MELISSA HOPE COQKE
~ase Number: 97-CR-032-005-K

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 years.
While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall repart in person to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from tha custody of the Bureau of Prisons.
2. If this judgment imposes a fine, special agsessment, costs, or restitution obligation, it shall ba a condition of superwsed release

that the defendant pay any such fine, assessmants, costs, and restitution that remain unpaid at the commencement of the
term of supervised release.

3. The defendant shail not own or possess a firearm, destructive device, or other dangerous weapon,

4, The defendant shalt successfully participate in a program of testing and treatment (to include inpatient) for drug and aicohol
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

B, Tha datendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or svidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant to
this condition. Additionally, the defendant shall obtain writtan verification from other residents that said residents
_ acknowledge the existence of this condition and that their failure to cooperate could resuit in revocatton This
m acknowladgement shall be provided to the U. S. Probation Office |mmad|ately upon taking residency.
The defendant shall perform 100 hours of cammunnty scrwcs. as dlrected by the Probation Ofﬂca

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, stats,
or logal crime. In addition:

11 The defendant shall not leave tha judicial district without the permission of the court or probation officer.
2} The defendant shall report to the probation officer as directad by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.
3) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation offlcer
4) The defendant shalt support his or her dependents and maest other family responsibilities.
§) The defendant shall work regutarly at a lawful oceupation unless excused by the probatien officer for schooling, training, or other
accaptable reasons.
&) The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.
7} The defendant shall refrain from excessive use of alcohol .and shall not purchase, possess, use, dlstrlbute or admmnster any
8] The defendant shall not frequent places where controlied substances are‘illegally sold, used, distributed, or administered.
9} The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any parson gonvicted
of a felony uniess granted permission to do sa by the probation officer.
10} The defandant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.
11) The defendant shall notify the probation officer within savanty-two hours of being arrested or questloned by a law enforcement
officer,
12} The defendant shall not enter into any agreement to act as an informer or a special agent of a law anfercement agency without
the permission of tha court.
fﬁ\\ _ As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
}\"_-':cnmmal record or personal history or characteristics, and shall permit the probation officer 10 make such notifications and to
¢ 7 confirm the défendant’s complianicé with such notification requirement.
14} The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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P : Judgment--Page 4 of 4
£ ‘fendant: MELISSA HOPE COOKE o | |

—ase Number: 97-CR-032-005-K

- STATEMENT OF REASONS

The court adopté the factual findings and guideline application in the presentence report,

Guideline Range Determined by the Court:

Tatal Offense Level: 7

Criminal History Category: VI

Imprisonment Range: 15 months to 21 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 500 10 $ 5,000
Restitution: $ n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

P’!

K
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FILED

UNITED STATES DISTRICT COURT |

£ - Northern District of Oklahoma MAY 21 1998.)
Phil Lom
UNITED STATES OF AMERICA US. olsmbﬁ:'?"c%ﬁ”éqr
v, ) Case Number 97-CR-167-001-8U

ENTERED ON DOCKET

TANGELA MCGEE
DATE._5.22 .99

Defendant.

\.

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1
The defendant, TANGELA MCGEE, was represented by Michael McGuire.

The defendant pleaded guilty to Count 1 of the Indictment, February 19, 1998. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense Count
Titia & Saction Nature of Offense Concludad _ Number(s)
18 USC 2113(a) Attempted Bank Robbery 9/26/97 1

P “As pronounced on May 19,1998, the defendant is sentenced as provided in pages 2 through 3 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ardered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shalt notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

. 1998,

*&
Signed this the _3 1" day of W\f\alﬁf

» The orable Michael Bur
- United States District Jud
Urihed Sates Distict Coort )
Northesn Distict of Okiohﬁlltlf ) %
| haraby canify thot the (!M?OW
~Defendant’s SSN: 428-31-0199 : L L Y R
. Defendant's Date of Birth: 12/12/77 -
‘Defendant’s residence and mailing address: Norie ~ " By, s D W

19
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Defendant: TANGELA MCGEE

£ "Case Number: 97-CR-167-001-BU

--PROBATION
The defendant is hereby placed on probation for a term of five (5) years,

While on probation, the defendant shall not commit another federal, state, or local crime: shall not

illegally possess a controlled substance: shall comply with the standard conditions that have been adopted
by this court (set forth below); and shall comply with the following additional conditions:

1.

2.

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shal! not own or possess a firearm, destructive device, or cther dangerous weapon.
The defendant shall successfully participate in a program of testing and treatment (to include
inpatient) for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Officer of his person,
residence, vehicls, office and/or business at a reasonable time and in a reasonable manner, based
upon reasonable suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location
without having first advised other residents that the premises may be subject to searches pursuant
to this condition. Additionally, the defendant shall obtain written verification from other residents
that said residents acknowledge the existence of this condition and that their failure to cooperate
could resuit in revocation. This acknowledgement shall be provided to the U. S. Probation Office

. immediately upon taking residency.

The defendant shall participate in family and/or individual counseling as directed by the United States
Probation Office until such time as released from the program by the United States Probation Office,

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shall not commit another faderal, state or local

crime. in addition:

L
2}

3
4)
B)

&)
7

g8)
9

10}

11}

™12)
T 13)

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as dirscted by the court or probation officer and shail submit a truthfui and
complets written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer,
The defendant shall support his or her dependents and meet other family responsibilities.

Tha defendant shall work regularly at a lawful accupation unless excused by the probation officer for schooling, training, or other
acceptabie reasons.

Tha defandant shail notify tha prabation officer within seventy-two hours of any change in resudence or emplovmant

The defendant shall refrain from excessive use of alcohol and shall nat purchase, possess, use, distribute or administer any
narcotic or other controiled substance, or any paraphernalia related o such substances, except as prescribed by a physician.
The defendant shall not frequant places where controlled substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any person convicted
of a faiony unless granted permission to do so by the probation officer.

The defendant shalt permit a probation officer to visit him or her at any time at home or alsewhere and shall permit confiscation

of any contraband obsarved in plain view by the probation officer.

The defendant shall notify the proba'.‘lon ofﬂcer within seventy-two hours of being arrestad or quastlnnsd by a law anfarcement
officer.

The defendant shall not enter inta any agreement to act as an informer or & special agent of a Iaw,goforcament agancy without
the permission of the court,

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
ariminat racord or persenal history or characteristics, and shall psrmit the probation officer to make such notifications and to
confirm the defendant’s complianca with such netifigation requirement.

The defandant shall submit to urinalysis testing as directed by the U. 5. Probation Office.

Jngrﬁent——Pagé.Z. o.f 3 -
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Judgment--Page 3 of 3
£ efendant: TANGELA MCGEE

--Case Number: 397-CR-167-001-BU

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Totat Offense Level: 26

Criminal History Category: H

Imprisonment Range: 70 months to 87 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 12,500 to § 125,000
Restitution: $nla

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The Court imposes the agreed upon sentence pursuant to Fed. R. Crim. P. 11{e{1}{C).

. e . - T . X
N : : - e - ke . -
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- UNITED STATES DISTRICT COURT
‘/-\ “o oo oo Northern District of Oklahoma  ENTERED ON DOCKET
| | o D2 -7 §

UNITED STATES OF AMERICA

v, _ Case Number 97-CR-129-001-K
JESSE ALFRED BALL | - | FPILETD
Defendant.

- uAY 21 10
JUDGMENT IN A CRIMINAL CASE R

(For Offenses Committed On ar After November 1, 1987}  Phil Lombardi, Clark
7 U.3., DISTRICT COURT

The defendant, JESSE ALFRED BALL, was represented by Ronald W. Uselton.

~ The defendant pleaded guilty to Count 1 of the Indictment, December 5, 1997. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Offense : ' Count
Title & Section Nature of Offense Concluded _ Number(s}
18 USC 922{g) Possession of a Firearm After | 3/14/87 1

Former Conviction of a Felony

' ‘As pronounced ‘on May 12, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the 29 day of /)767 1998,

CK@«_

rry C. Kern, Chief

The Honorable
United States |

efendant’s SSN: 461-92-2868
Jefsndant’s Date of Birth: 8/13/48
Defendant’s residence and mailing address: Tulsa County Jail, 500 S. Denver, Tulsa OK 74103
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~=Defendant: JESSE ALFRED BALL

£ Case Number: 97-CR-128-001-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 64 months.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be

placed in a facility equipped to provide Comprehensive Substance Abuse Treatment during his period of
incarceration.

The defendant is remanded to the custody of the United States Marshal.

r

RETURN
| have executed this Judgment as follows: ' | -
Defendant delivered on _ to _ _ _ _
at _ . with a certified copy of this Judgment.
By

Deputy Marshal
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Judgment--Page 3 of 5
Pefendant: JESSE ALFRED BALL

case Number: 97-CR-129-001-K
SUPERVISED RELEASE
Upon release from imprisonment, the deféndant shall be on supervised release for a term of 3 years.
While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shali report in persan to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of releasa from the custody of the Bureau of Prisons.
2. i this judgment imposes a fine, spacial assessment, costs, or restitution gbiigation, it shall be a condition of supervised release

that the defendant pay any such fine, assessments, ¢osts, and restitution that remain unpaid at the commencemsent of the
term of supervised release.

3. The dafandant shall not own or possess a firearm, destructive device, or other dangerous weapaon.

4. The defendant shall successfully participate in a program of testing and treatment (to include inpatient} for drug and alcohol
abuse, as diractad by the Probation CGfficer, until such time as released from the pragram by tha Probation QOfficer.

5. The defendant shail submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or husiness at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failura to submit to a search may be grounds for revocation. The defendant shali not
raside at anhy location without having first advised other residents that the premisas may ba subject to searches pursuant to
this condition.  Additionally, the defendant shall obtain written verification from other residents that said residents

. acknowledge tha existence of this condition and that their failure to cooperata could result in revocation. This
acknowiedgement shall be provided to the U. 5. Probation Office :mmedlately upon taking residency.

Y STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supemsed release pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime, In addition:

1) The defendant shall not leave the judicial district without the permission of the court or probation officar,

2} The defendant shall report to the probation officer as diraected by the court or probatlcn officer and shall submit & truthful and

complete written report within the first five days of each month.

3) The defendant shall answer truthfully all inquirias by the probation officer and follow the instructions of the probaﬂon officer.

4) The defendant shall support his or her dependents and meet other family responsibilities.

5] The defendant shall work regutarly at alawful accupation unless excused by the probation officer for schagling, training, or other
acceptable reasons.

g} The defendant shall notify the probation officer within seventy-two hours of any change in residence or employmant.

7). The defendant shall refrain from excessiva use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia ralated to such substances, except as prescribed by a physician.

8) The defendant shall not frequent places where controiled substances are illegally soid, used, distributed, or administered.

8} The defendant shalt not associate with any persons engagsd in criminal activity, and shall not assoclate wnth any person convicted
of a felony unless granted parmission to do so by the probation officer.

10) Yha defendant shall permit a probation officer to visit him or har at any time at home or elsewhere and shall permit confiscation
of any contrzhand ocbserved in plain view by the probation officer.

11) The defendant shall notify the probation officar within seventy-two hours of being arrested or quastionad by a law enforcement
afficer.

12} The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without

. the permission of the court. )

18] As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm the defendant’s compliance with such notification requirement.

F‘;d-} The defendant shall submit to urinalysis tasting as directed by the U. S, Probation Office.
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~ efendant: JESSE ALFRED BALL
© Jase Number: 97-CR-129-001-K

FINE

The defendant shall pay a fine of $ 1,000, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate
Financial Responsibility Program, Upon release from custody, any unpaid balance shall be paid during the
term of supervised release, '

If the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. § 3614.
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Defendant: JESSE ALFRED BALL

- Case Number; 97-CR-129-001-K

STATEMENT OF REASONS

The ¢ourt 'adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: _ 21

Criminal History Category: v

Imprisonment Range: 57 months to 71 months
Supervised Release Range: 2 to 3 years

Fine Range: $§ 7,800 t0 $ 75,000
Restitution: ' $n/a

The fine is waived or is below the guideline range because of the _defendanf’s inabiiity to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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— UNITED STATES DISTRICT COURT L\,;:vr:g eN DosKE
wf“ . Northern District of Oklahoma -

LT 5‘}[_“3_2
UNITED STATES OF AMERICA

V. _ Case Number 97-CR-154-001-K

LISA RENEE BELL

Defendant. F I L E D

JUDGMENT IN A CRIMINAL CASE MAY 21 1098
(For Offenses Committed On or After November 1, 1987} b
o * Phil Lombardi, Clerk

_ . L . o U.S. DISTRICT COURT
The _defendant, LISA RENEE BELL, was represented by Stephen J. Greubel.

On motion of the United States the court has dismissed Counts 1, 2, 3, & 5 of the Indictment.

The defendant pleaded guilty to Count 4 of the Indictment, January 13, 1998, Accordingly, the
defendant is adjudged guilty of such count, invoiving the following coffense:

Date Offense Count
Title & Section Nature of Offense Concluded Number{s)
~T\2USC 408  Use of a False Sacial Security Number 5/8/97 4

(a){7}{B)
As pronounced on May 13, 1898, the defendant is sentenced as provided in pages 2 through & of
- this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 4 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attdrney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Stgned this the /7 day of m‘1 . 1998.

The Honorableffferry C. Kern, Chief
United States District Judge

Defendant’s SSN: 357-60-4153
7 “\efendant’ s Date of Birth: 3/22/61
Defendant s residence and malhng address: 2532 E. 6th Street, Tulsa OK 74104
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< Defendant: LISA RENEE BELL

*  Case Number: 97-CR-154-001-K
IMPRISONMENT

The defendant is hereby committed ta the custody of the United States Bureau of Prisons to be
imprisoned for a term of 14 months,

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons before 12:00 p.m. on June 15, 1898, :

: .
o~
[
T RETURN
I have executed this Judgment as follows:
Defendant delivered on to
at __» with a certified copy of this Judgment.

£

United States Marshé[

By

Deputy Marshal
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‘efendant: LISA RENEE BELL

Jase Number; 97-CR-154-001-K
SUPERVISED RELEASE
Upcn release from imprisonment, the defendant shall be on supervised release for a term of 3 years.
While on supervised release, the defendant shall not commit another federal, state, or local ¢rime;

shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Probation Qffice in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons.
2, If this judgment imposes 2 fine, special assessmant, costs, Or restitution obligation, it shall be a condition of supervised release

that the defandant pay any such fine, assessments, costs, and restitution that ramain unpaid at the commencement of the
term of supervised release.

3. The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.

4, The defandant shalt successfully participate in a program of testing and treatment (1o include inpatient) for drug and alsohal
abuse, as directed by the Probation Cfficar, until such time as released from the program by the Probation Officer.

5. The defandant shail subrmit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office

and/or business at a reasonable time and in a reasonable manner, hased upon reasonable suspicion of contraband or evidence
of & violation of a condition of release. Failure to submit to a search may be greunds for revocation. The defendant shall not
reside at any location without having first advised other residents that the premises may be subject to searches pursuant 1o
" this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge tha existence of this condition and that their failure to cooperate could result in revocation. This
acknowladgerment shalf be provided to the U. $. Probation Office immediately upon taking residency.,
f""’x The dafendant shall abida by the "Special Financial Conditions” enumerated in Miscellanecus Order Number M-128, filed with
P the Clerk of the Court on March 18, 1992, '

'STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised refease pursuant to this judgment, the defendant shall not commit another federal, state,
or locat crime. In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer,

2] The defendant shall report to the probation officer as directad by the court or probation officer and shall submit a truthful and

complete written report within the first five days of aach month. _ o _

3} The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probation officer.

4) The defendant shail suppart his or her dependents and maet other family responsibilities,

8) The defendant shall work regularly at a lawful cccupation unless excused by the probation officer for schooling, training, or ather

acceptable reasons.

€) The defendant shall notify the probation officer within seventy-two hours of any change in residence or ¢gmployment.

7) The defendant shall refrain from excessive use of alcohol and shail not purchase, possess, use, distribute or administer any

narcotic or other controiled substance, or any paraphernalia related to such substances, except as prescribed by a physician.

B} The defendant shall not frequent placas where controiled substances are illegally sold, used, distributed, or administered.

9} Tha defendant shall not associate with any persons engaded in criminal activity, and shall not associate with any person convicted

of a felony unless granted permission to do 50 by the probation officer.

10} The dafendant shall permit a probation officer to visit him ar her at any time at home or elsewhere and shall permit confiscation

of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probaﬂon officer within seventy-two hours of being arrested or questioned by a law enforcement

officer,

12) The defendant shall not enter into any agreement to act 2s an informer or a special agent of a law enforcement agency without

the permission of the court.

13} As directed by the probation officer, the defendant shall notify third partrss of risks that may be occasioned by the defsndant’s
gﬁ; . criminal recard or personal history or characteristics, and shall permit the probation officer to make such notifications and to
' ! confirm the defendant’s compliange with such notification requirement.

14} The defendant shall submit to urinalysis testing as directed by tha U. S. Probation Offica.
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/" Jefendant: LISA RENEE BELL
~ «¢ase Number: 97-CR-154-001-K

RESTITUTION AND FORFEITURE

RESTITUTION

The defendant shall make restitution in the total amount of $19,579.74, The interest on the
restitution is waived.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution

Stillwater National Bank $4,421.50
PO Box 1988

Stillwater OK 74076

Attn: Gigi Abt

reference # 4731880981015754

_ Af,.ﬂTulsan Federal Employees Credit Union ' $12,277.80
i £ )323 East 21st Street .
- Tulsa QK 741289
Attn: Mark Clews
reference loan 3

Tulsa Federal Employees Credit Union $2,880.44
9323 East 21st Street

Tuisa OK 74128

Attn: Mark Clews

reference loan 1

| Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
“for transfer to the payee(s).

Restitution shall be paid in full immediate_ly.' Any amoUnt not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release.

~If a victim has received compensation from insurance or any other source with respect to a [oss, any
restitution ordered shall be paid to the person who is a victim before any rastitution is paid to any such
provider of compensation.

f‘\-_f\ny payment shall be divided proportionately among the payees named uniess otherwise specified here.
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fp\.efendant: LISA RENEE BELL

Case Number: 97-CR-154-001-K
STATEMENT OF REASONS
The court adopts the factual findings and guideline application in the presentence report, except the
defendant is entitled to a two level reduction in offense level for acceptance of responsibility.

Guideline Range' Determined by'the Court:

Total Offense Level: 9

Criminal History Category: v

Imprisonment Range: 12 months to 18 months
Supervised Release Range: 2 1o 3 years

Fine Range: $ 1,000 to $ 250,000
Restitution: $ 19,5679.74

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application ef the guidelines.

5
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A UNITED STATES DISTRICT COURT
Northern District of Oklahoma

UNITED STATES OF AMERICA e 520-9F
V. Case Numbsr 97-CR-181-001-K
MARLA KATHLEEN PINKSTON-WIELAND FILETD
Defendant.
HMAY 21 1908

JUDGMENT IN A CRIMINAL CASE

(For Offenses Committed On or After November 1, 1985L?1ii Lombardi, Clark
_ - .S. DISTRICT COURT

The defendant, MARLA KATHLEEN PINKSTON-WIELAND, was represented by Jack Schisler.

The defendant pleaded guilty to Count 1 of the Indictment, February 12, 1998, Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Pate Offense Count
Tit'a & Section MNature of Qffensa _ . Concluded Nurnbet{s)
18 USC 371 Conspiracy to Obstruct Correspondence 6/13/97 1

f”.\ ..+ .. and Steal mail Matter

As pronounced on May 13, 1998, the defendant is sentenced as provided in pages 2 through 6 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a spectal assessment of $ 100, for Count
1 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the [9 day of m47 , 1998.

: erry C. Kern, Chief
United Stated  District Judge

Defendant's SSN: 445-74-8100
? Defendant's Date of Birth: 2/17/69
Defendant's residence and mailing address: PO Box 1621, Claremore OK 74017
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/" “Defendant: MARLA KATHLEEN PINKSTON-WIELAND
- 'Case Number: 97-CR-181-001-K

IMPRISONMENT

The defendant is hereby committed to the custedy of the United States Bureau of Prisons to be
imprisoned for a term of 16 months.

The Court makes the following recommendations to the Bureau of Prisons: that the defendant be
placed at a faclity where she may raceive intensive substance abuse treatment and be given the opportunity
to complete the Intensive Substance Abuse Treatment program.

The defendant is remanded to the custody of the United States Marshal.

’

RETURN

| have executed this Judgment as follows:

Defendant delivered on to e
at _ . L .. with a certified copy of this Judgment.

United States Marshal

By

. Deputy Marshal
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ﬁDefendant MARLA KATHLEEN PINKSTON-WIELAND
Case Numbef' 97-CR-181-001-K

' SUPERVISED RELEASE
Upon release fram impriscnment, the defendant shall be on supervised release for a term of 3 years.

While on supervised release, the defendant shall not commit another federal, state, or local crime; shall

not illegally possess a controfled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below}; and shall comply with the following additional conditions:

1.

The defendant shall report in persan to the Probaticn Office in the district to which the defendant is released as soon as
possible, but in no event, {ater than 72 hours of release from the custody of the Bureau of Prisons.
If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised
release that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement
of the tarm of supervised release.
The defendant shall not own or possess a firearm, dastructive device, or other dangarous weapon.
Tha dafandant shall successfully participate in a program of testing and treatment {to include inpatient) for drug and alcohol
abuse, as directed by the Probation Qfficar, until such time as released from the program by the Probation Officer.
The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle,
office and/for business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or
evidence of a violation of a condition of release, Failure to submit to a search may be grounds for revocation. The defendant
shall not residae at any tocation without having first advised other residents that the premises may be subject to searchas
pursuant 1o this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could result in revocation. This
acknowledgment shall be provided to the U. S. Probatien Office immediately upon taking residency.
The defendant shall perferm 100 hours of community service, as directed by the Probation Office.

_ The defendant shall abide by the “Special Financial Conditions” enumerated in Miscellaneous Order Numher M- 128 f:lad with
the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

Whi{e the dafendant is on supervised release pursuant to this judgment, the dafendant shall not commit anather federal, state, or

Iocal crime. ln add:t:on

1}
2)

3)
4
%)

8}
7}

8)
)]

1Q}
1)
12)
13

The defendant shall not leave the judicial district without the permission of the court or probation officer,

The defendant shatl report to the probation officer as directed by the court or probatlon officer and shall submit a truthful and
completa written report within the first five days of each month.

The defendant shall answer truthfully all inguiries by the probation officer and follow tha instructions of the probation officer.
The defendant shall support his or har dependents and meet other family responsibilities.

The defendant shall work regularly at a lawful oecupation unless excused by the probation officer for schoeling, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall rafrain from excessive use of alcohol and shall not purchase, possess, use, distributa or administer any narcotic
or other contralled substanca, or any paraphernalia related to such substances, except as prescribed by a physician.

The defendant shall not frequent places where controlied substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any parson convicted

* of & felony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.
Tha dafendant shall notify the probation officer within seventy-two hours of being arrasted or questioned by a law enforcement

© officer.

The defendant shall not enter into any agreement to act as an informer or a spacial agent of a law enforcemant agency without the
permission of the court.

As directed by the probation officer, the defendant shail notify third parties of risks that may be occasioned by the dafendant’s
crimingl record of personal history or characteristics, and shall parmit the probation officer to make such notifications and to confirm
the defendant's compliange with such notification requirement.

“The defendant shall submit to urinalysis testing as directed by the U. 5. Probat:on Office.
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Defendant: MARLA KATHLEEN PINKSTON-WIELAND

/" ase Number: 97-CR-181-001-K
RESTITUTION AND FORFEITURE
RESTITUTION

The defendant shall make restitution in the total amount of $4,648.56. The interest an restitution is
waived.

The defendant shail make restitution to the following parsons in the following amounts:

Nams of Payee Amount of Restitution
Wai-Mart $50.86 Zales through Jewelers Financial $42.09
7777 E. 42 Place South Services
Tulsa OK 74145 PO Box 152753
Attn: Cash Office Irving TX 75015-2763

Attn: Rhonda Blevins
Service Merchandise $310.77 Horner Foods dba Price Mart #5 $57.64
8219 E. 68th Street 9136 East 31 Strest
Tuisa OK 74133 Tulsa OK 74145
Attn: Floyd Margason Attn: Bruce Scott
f\ Circuit City ' | $442.44 Med X Corporation dba Drug Mart $34.14
9954 Mayland Drive ' PO Box 700870
Richmond, Virginia 23233 Tulsa OK 74170
Bowdens . $17.60 Kirlins $13.98
101 North Wilson 532 Main Strest
Sand Springs COK 74063 Guincy, Ilinois 62305
Attn: Mary Lock
Git-N-Go through $41.37 Homeland Stores, Incorporated $145.03
Master Check PO Box 25008
PO Box 637 Qklahoma City OK 73125
Stilwater OK 74076 Attn: Craig Nelson _
QuickTrip $42.79 Buds #11 $79.73
PO Box 2828 2710 South Harvard
Tuisa OK 74101 Tulsa OK 74114
Attn: Collections
Acct. # 356156
K-Mart RSO $657.563 Mardels #3 $57.83
PO Box 8130 7727 SW 44th Street
Palatine, lllinois 60078-8130 Oklahoma City OK 73179
Attn: Legal Department Attn: Accounts Receivable
Cantrol # 3088423
Mervyns through $227.88 Braums lce Cream Store $23.44

- Dayton Hudson Corporation

c/o Check Administration

PO Box 960

Minneapolis, Minnesota 55440
Customer Acct # 480722190

Oklahoma City, Oklahoma
Attn: Bill Pendergraft
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Drysdales

3220 South Memorial Drive
Tulsa CK 74145

Attn: Comptroller

Horner Foods dba Price Mart #3
9136 East 31st Street

Tulsa OK 74145

Attn: Bruce Scott

Albertson’s

PO Box 20

Boise ID 83726
Attn: Department R

Sutherlands-Broken Arrow

- 1800 North Elm Place

Broken Arrow OK 74012
Attn: Scott Sottilo
Sutherlands-East

8503 East 2 1st Street

Tulsa OK 74129
Attn: Rick Payne

Judgment--Page 5 of 6

Defendant: MARLA KATHLEEN PINKSTON-WIELAND'

RESTITUT!ON AND FORFEITURE -
RESTITUTION
$304.26 KBarB $1,269.72

$84.89

$88.36

$156.46

$13.88

6414 North Peoria
Tulsa OK 74126

American Chack Cashers $375
5051 South Yale
Tulsa OK 74135
Attn: Brian Sipes

J.C. Penny Company, Inc. - $53.94
PO Box 10001 '

Daltas, TX 75301-0046

Attn: Steve Frank

Warehouse Market $65.23
2121 South Garnett Road
Tulsa OK 74129

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma

for transfer to the payes(s).

Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while in
custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from custody,
any unpaid balance shall be paid as a condition of supervised release.

If a victi_m_has received compensation from Insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such

" provider of compensation.

K,‘\_Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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efendant: MARLA KATHLEEN PINKSTON-WIELAND
" . Case Number: 97-CR-181-001-k  ~ =~

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Leve!: 7

Criminal History Category: v

Imprisonment Range: 12 months to 18 months
Supervised Release Range: 2 1o 3 years

Fine Range: $ 500 to $ 5,000
Restitution: $ 4,646.56

The fine is waived or is below the guideline range because of the defendant's inab'_i'l'ity to pay.

“The sentence is within the guideline range, that range does not exceed 24 months, and the court finds
no reason to depart from the sentence called for by application of the guidelines. B

.

7
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'UNITED STATES DISTRICT COURT
S0 -~ Northern District of Oklahoma  ENTERED ON DOCKET
RS T L s S

UNITED STATES OF AMERICA ' N

V. Case Number 97-CR-057-002-K

BRADLEY PLOWMAN
Defendant.

JUDGMENTIN A CRiMiNAL case  F 1 L E D

{For Offenses Committed On or After November 1, 1987}.,., 4 - 1968
ST B I H

v lar
The defendant, BRADLEY PLOWMAN was represented by Randy Morle\,(, 9 Elsrg%?'cé’ui%‘

' On motion of the United States the court has d:sm|ssed Counts 2 through 10 of the Indictment,

The defendant pleaded guilty January 13, 1998, to Count 1 of the Indictment. Accordihgly, the
defendant is adjudged guilty of such count, involving the following offense:

Data Offense Count
Title_ & Saction Nature of Offanse Congluded Number{s}
BUSC371  Conspiracy to Commit Bank Fraud  12/9/94

As pronounced on May 11, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 50, for Count
1 of the Indictment, which shall be due immediateiy.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fine_s, restitution, costs, and special
assessments impased by this Judgment are fully paid.

Signed this the Z i day of , 1998.

“Defendant’s SSN: 374- 66-2030
f’ Jefendant’s Date of Birth: 1/1/66
Defendant’s residence and mailing address: c/o U.S. Marshals Servrce

e
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~ efendant: BRADLEY PLOWMAN

¢ Case Number: 97-CR-057-002-K
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 17 months.

The Court makes the following recommendations to the Bureau of Prisons: The Court recommends
that the Bureau of Prisons designate a facility in the State of Michigan, or as close as possible, as the place
of incarceration for this sentence.

The defendant is remanded to the custody of the United States Marshal.

RETURN
| have executed this Judgment as follows:
Defendant delivered on’ B ' to -
at __. with a certified copy of this Judgment.
;{)\ ' Uniféd States Marshal
By

Deputy Marshal
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{“"Wefendant BRADLEY PLOWMAN
Case Number: 97-CR-067-002-K

SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 years,

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controlled substance; shail comply with the standard conditions that have been
adopted by this court (set forth below}; and shall comply with the following additional conditions:

The defendant shall report in person to the Prabation Office in the district to which the defendant is released as scon as

passible, but in no event, {ater than 72 hours of release fram the custody of the Bureau of Prisons, )

If this judgment imposes a fine, special assessmant, costs, or restitution obligation, it shall be a condition of supervised release

that the defendant pay anv such fine, assessments, costs, and restitution that remain unpaid at the commencement of the

term of supervised release, '

The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon,

The defendant shall successfully participate in a program of testing and treatment {to include inpatient} for drug and alcohol

abuse, as directed by the Probation Officer, until such time as released from the program by tha Probation Qfficer.

The defendant shall submit to a search conducted by a Unitad States Probation Officer of his person, residence, vahicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of contraband or evidenca

of a violation of a condition of release. Failure to submit to a sgarch may be grounds for revocation. The defandant shatl not

reside at any location without having first advised other residents that the premises may be subject to searches pursuant to

this condition. Additionally, the defendant shall obtain written verification from other residents that said regidents

acknowledge the existence of this conditicn and that their fafllure to cooperate could result in revocation. This

acknowledgement shall be provided to the U. S. Probation Office immediately upon taking residency.

The defendant shall abide by the "Special Financial Conditions" enumerated in Miscallaneous Order Number M-128, filed with
- the Clerk of the Court on March 18, 1992,

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervisad ralease pursuant 1o this judgmant, the defendant shall not commit another federal, state,

or local crime. |n addition:

1
2)
3
4
g)

6)
7}

8)
9)

10)
11}
12)

13)

14)

The defendant shall net leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written raport within the first five days of each month, '

The defendant shall answer truthfully all inquirias by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and maet other family responsibilities.

The defandant shall work regularty at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons. '

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, disuibute or administer any
narcotic or ather controlled sybstance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not fréquént places where controlled substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any perzsons engaged in criminal activity, and shall not associate with any parson convicted
of a felany unless granted permission to do sa by the probatnon officer.

The defendant shall parmit a probation officer to visit him or her at any time at homae or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer,

The defendant shall notify the probation officer within saventy-two hours of being arrested or questioned by a iaw enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without
the permission of tha ¢ourt,

As directad by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s
criminal record or personal history or characteristics, and shall permit the probation officer 1o make such notifications and to
confirm the defendant’s compliance with such notification requuremant

The defendant shal! submit to urinalysis testing as directed by tha . $. Probation Office,




— Defendant: BRADLEY PLOWMAN
--ase Number: 97-CR-057-002-K
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RESTITUTION AND FORFEITURE

RESTITUTION
The defendant s.hall méke 'réstit.ﬁtio"n in the total ambuht of #4,935.00.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution
Bank of Oklahoma $4,935.00

Attn: Lowell Faulkenberry

(Defendant Bradley Plowman for loss on account # 857006292)
PO Box 2300

Tulsa, Oklahoma 74192

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).
Restitution shail be paid in full immediately. Any amount not paid immediately shall be paid while
in eustody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a condition of supervised release, except that no further
payment shall be required after the sum of the amounts actuaily paid by all defendants has fully covered the
compensable injury.

If a vietim has received compensation from insurance or any other source with respect to a loss, any
restitution ardered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named uniess otherwise specified here.
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//"""'_Jefendant: BRADLEY PLOWMAN

case Number: 97-CR-057-002-K

STATEMENT OF REASONS

The court adopts the faectual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 7

Criminal History Category: \'

Imprisonment Range: 12 months to 18 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 500 to $ 5,000
Restitution: $ 4,935.00

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guidéline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.
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IN THE UNITED STATES DISTRICT COURT o
FOR THE NORTHERN DISTRICTOFOKLAHOMA F I L E

MAY 1 51998 m’

UNITED STATES OF AMERICA, )
) Phil Lombardi, Cle
U.S. DISTRICT COURT
Plaintiff, )
)
Vs. ) Case No. 95-CR-46-03-B
) (97-CV-286-B)
STACY WARREN GOREE, )
)
Defendant. ) ENTERED ON pon
L OCxer
DATe MAY 18
JUDGMENT 1998

- This matter came before the Court upon Defendant's motion to vacate set aside or correct
sentence pursuant to 28 U.S.C. § 2255. The Court duly considered the issues and rendered a decision
herein.

o IS THEREFORE ORDERED, ADJ'UDGEDAND DECREED that fidgment is hefeby

entered for Plaintiff and against Defendant.

SO ORDERED THIS /S day of 2@/6/ |, 1998.
T g

L AT S

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

——— !




IN THE UNITED STATES DiSTRICT COURT

FOR THE NORTHERN DISTRICTOFOKLAHOMA F I L E D

MAY 1 5 1998 t"

)

UNITED STATES OF AMERICA, )
. ) Phil Lombardi, Cler
Plaintiﬁ', ) U.S. DISTRICT COURT
' )
Vs, ) No. 95-CR-46-03-B
) 97-CV-286-B
STACY WARREN GOREE, ) =1
) o, =

135000 NO QI”IINT

QORDER

Before the Court is the pre se Defendant's motion to vacate, set aside, or correct sentence

pursuant to 28 U.S.C. § 2255 (Docket #33). Plaintiff United States of America has filed its response

| {(#35) to which Defendant has filed a reply (#37). Defendant has alsd filed a "Motion to Compel

Rﬁling on 2255 Motion” (#42). Afier reviewing the entire record in thi.s case, the Court has
deterrmuned that an evidentiary hearing is not necessary, that Defendant's claim is procedurally barred
and the motion pursuant to § 2255 should be denied, and that the motion to compel ruling should be
denied as moot. | |
BACKGROUND
In Count One of an indictment filed April 4, 1995, Defendant Stacy Goree, aka Andre Davis
and "'thke, " was charged with conspiracy to possess 500 grams or more of cocaine with intent to

distribute. Three others were also charged in Count One: Delores Morgan, Kevin Guice aka Troy

Banks, and Cindy (LNU (Last Name Unknown)). Delores Morgan was also charged in Count Two

with the substantive offense of possession of cocaine with intent to distribute. After her arrest on a

" precéding Complaint, co-defendant Morgan cooperated with the government and testified before the

Grand Jury.



These charges arose out of events which occurred on March 27 and 28, 1995. On March 27,
Defendant and Guiée contacted. Mofgan_, who was living in southern California at the time, and
offered her money to accompany them to Tulsa and transport drugs i.n her checked luggage. On
.March 28, the three made the trip to Tuisa and, based on a tip from California authorities, Tulsa
police located the drugs in Morgan's suitcase and arrested her. Based on information provided by
Morgan, Defendant and co-defendant Guice were indicted and arrested. Morgan subsequently pled
guilty to Count One and was sentenced to 5 years probation. Co_—d_efendant Guice pled guilty and was
sentenced to 60 months imprisonment. Defendant also pled guilty pursuant to a plea agreement in
which the government agreed that it would recommend the_ minimum sentence under the sentencing
guidelines and would recommend no enhancements be added to arrive at the total offense level.

However, the Presentence Report ("PSR") prepared by the United States Probation Office
_regommgnded that the foens_g;__ Igvel__upder the United States Sentencing Guidelines {("USSG") be
enhanced by 2 points pursuant to USSG § 3B1.1(c) because Defendant served as an organizer,
leader, manager, or supervisor of the criminal activity. Defense counsel filed written objections to
the upward adjustment and moved for a downward departure. (#29). At sentencing, the Court
denied the motion for downward departure, adopted the findings and guideline application of the
PSR and found a total guidelines offense level of 25 with a corresponding imprisonment range of 84
to 105 months. The Court sentenced Defendant to the minimum imprisonment time under the
* puidelines, 84 monfhs, to be followed by § years of supervised release, and ordered Defendant to pay
a fine of $3,000. (#31). Defendant did not appeal.

In his current motion pursuant to § 2255, Defendant requests the Court to vacate the 2 point

enhancement because the Probation Officer relied on disputed, inconclusive testimony of co-




defendant Morgan in oormng to the conclusmn that Defendant was the leader of the cnrmnal actmty

Plamtlﬁ" objects to the relief requested on the grounds that: (1) clalms of error under the USSG are

generally not cognizable on § 2255 motions; (2) the issue is procedurally barred because Defendant
did not raise it on appeal and Defendant has failed to establish cause or prejudice to overcome the bar;
and (3) addressing the merits, sufficient evidence suppt)rted the enhancement for Defendant's
aggravating role in the criminal activity. In his reply, Defendant does not assert any reason for his
failure to appeal; rather, he cites an advisory committee note to Rule 2, Rules Governing § 2255
Prot:'eedings,' which notes that a movant should not be barred from an appropriate remedy because
he has misstyled his motion.
ANALYSIS

The Court first addresses Plaintiff's defense that Defendant's ground for relief is procedurally
barred. Tt is well Setﬂed'th;t "[s]ectior_l 2255 _mot_ion_s.a_r_e not availabl_e to test the legality of mattets
which should have been raised on direct appeal.* United States v. Warner, 23 F.3d 287, 291 (10th
Cir. 1994) (citation omitted). Consequently, a defendant may not assert issues which were not raised
on direct appeal unless he establishes cause for his default and prejudice resulting therefrom, or can
show that a fundamental miscarriage of justice will occur if his claim is not addressed. United States

v. Allen, 16 F.3d 377, 378 (10th Cir. 1994) (failure to file appeal); United States v. Cook, 45 F.3d

388, 392 (10th Cir.1995) (failure to raise issues on appeal). The procedural default rules developed

in the context of habeas corpus cases apply with equal force in § 2255 cases. United States v, Frady,
456 U.S. 152, 166-69 n. 15 (1982).
The "cause" standard requires a defendant to show that some objective factor external to the

defense impeded his ability to raise an issue on direct appeal. See Murray v. Carrier, 477 U.S. 478,




488 (1986). Examples of such external factors include the discovery of new evidence or a change
mthelaw. Id. As for prejudice, a defendant must shoﬁr ““actual prejudice’ resulting from the errors
of which he complains.”" Upited States v. Frady, 456 U.S. 152, 168 (1982). The "fundamental
miscarriage of justice" exception requires 2 petitioner to demonstrate that he is "actyally innocent"
of the crime of which he was convicted. McCleskey v. Zant, 499 U.S. 467, 494 (1991).
Defendant makes no attempt to show cause for his failure to appeal his sentence. HIS
response to the issue of procedural default is to cite Rule 2, Rules Governing § 2255 Proceedings,
which refers to a court's construing motions for correction of a sentence accdrding to their proper
nature rather than literally as they are styled (e.g., construing a § 2255 motion as a Rule 35 motion
and vice versa). This doctrine is not relevant to the issue of whether Defendant is barred from

seeking collateral relief under § 2255 when he has failed to file a direct appeal challenging his

. sentence. Therefore, the Court concludes that Defendant has failed to show cause for his default,

The only other avenue by which Defendant can have this claim reviewed is by showing that
a "fundamental miscarriage of justice” will result if the procedural bar is invoked. This exception
applies "where a constitutional violation has probably resulted in the conviction of one who is actually
innocent.” Murray v. Carrier, 477 U.S. 478, 496 (1986). Here, Defendant does not allege that he
is actually innocent of the crime to which he pled guilty (i.e., conspiracy to possess cocaine with
intent to distribute it); he claims only that he should have received a lesser sentence because the 2
point enhancement is not supported by the evidence. Thus, Defendant does not meet the "actual
innocence” exception to the procedural bar.

Accordingly, because Defendant has not shown cause for his failure to raise this issue on

direct appeal or prejudice resulting therefrom, or that a miscarriage of justice would result if this issue




is not reached on its merits, the Court is procedurally barred from reaching the claim raised in his

motion under § 2255.
CONCLUSION
Defendant’s claim that his sentence was improperly _enhanced for his role _in the criminal
activity is procedurally barred. Therefore, the Court concludes that Defendant’s motion to vacate,

set aside, or correct sentence should be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that Defendant's motion to vacate, set
aside, or correct sentence pursuant to 28 U.S.C. § 2255 (#33) is denied. Defendant's "Motion to

Compel Ruling on 2255 Motion" (#42) is denied as moot.

SO ORDERED THIS /5~ day of 7 , 1998,

THOMAS R. BRETT, Senior Judge
UNITED STATES DISTRICT Court
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UNITED STATES DISTRICT COURT

2 _ Northern District of Oklahoma

UNITED STATES OF AMERICA

v. o | | Case Number 97-CR-168-001-H {
J.

JEREMIAH R. HARDEN

Defendant. | ' - o@% %}’{ {é)

JUDGMENT IN A CRIMINAL CASE %% %,
{For Offenses Committed On or After November 1, 1987) S %*
The defendant, JEREMIAH R, HARDEN, was represented by Jack Schisler. ' Oq'%
On mation of the United States the court has dismissed Counts 1 & 2 of the Indictment.

The defendant pleaded guilty February 6, 1998, to Count 3 of the Indictment, Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

Date Otfense Count
Title & Section Nature of Offense Congluded Number(s}
{726 USC 5861(d)  Possession of Non-Registered Firearm ~  7/29/97 3

As pronounced on May 8, 1998, the defendant is sentenced as provided in pages 2 through 4 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of § 100, for
Count 3 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and speciai
assessments imposed by this Judgment are fully paid.

Signed this the égf/g;y of ,%c/ , 1988,

TKe fonorable”Sven Erik Holmes
United States District Judge

f,_\Defendant’s SSN: 447-80-1412
¥ Defendant’s Date of Birth: 5/8/78 L L
Defendant’s residence and mailing address: Rt. 3, Box 210, Mounds OK 74047




AD 245 S {Rav. 7;’93]{N.D._0kla. rev.} Shaet 4 - Probation

- a

£ Vefendant: JEREMIAH R. HARDEN

Judgment--Page 2 of 4

<ase Number: 97-CR-168-001-H

PROBATION
The defendant is hereby placed on probation for a term of 3 years.

While on probation, the defendant shall not commit another federal, state, or local cnme, shall not

illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

1.

2.

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall he a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon,
The Court suspends the requirements for mandatory urine screening as dictated by 18 USC § 3608,
but specifically retains the probation cofficer’s authonty to administer such tests for cause as
permitted by the standard conditions of supervision. o o o
The first year of the term of Probation shall be served in home confinement at the Brush Creek Ranch
in Jay, Qklahoma. '
STANDARD CONDITIONS OF PROBATION

While the defandant is on probation pursuant to this judgment, the defendant shall not commit another federal, state or local

crima. [n addition:

1)
' -{.\521

3)
4}
5)

6)
7

8}
9)

10)
11)
12)

13)

14)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directad by the court or probatlon officer and shall submit a truthful and
complete written report within the first five days of each month.

The defendant shall answer truthfully all inquiries by tha prohation officer and follow the mstructlons of the probation officer.
The defendant shail support his or her dependsnts and meet other farnily raspon5|b|1|t|es

The defendant shail work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other
acceptable reasons.

The defandant shall notify the probation officer within seventy-two hours of any change in rasidence or smployment.

The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescnbed by a phvswlan
The defendant shall not fraquent places where controlled substances are illegally sold, used. distributed, or administared.

The defendant shall not associate with any persons sngaged in ¢riminal activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officar,

Tha defendant shall permit a probation officer to visit him or her at any time at home or alsawhere ‘and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-twe hours of being arrested or guestioned by a law enforcement
officer.

The defendant shall not enter into any agreemant to act as an informer or a special agent of a law enforcement agency without

“the permission of the court.

As directed by tha probation officer, the defendant shall notify thifd parties of risks that may be occasionad by the defendant’s _'
criminal record or personal histary or characteristics, and shall permit the probation officar to make such notifications and to
confirm the defendant’s complianes with such notification requirement.

The defendant shall submit to urinalysiz testing as directed by the U, 8. Probation Office.
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Defendant: JEREMIAH R. HARDEN

—ase Number: 97-CR-168-001-H
- FINE
The Court has determined that the defendant does not have the ability to pay interest, and it is
accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of ¥ 500, as to Count 3. This fir_'né shall be paid in full immediately.
Any amount not paid immediately shall be paid during the period of probation.

if the fine is not paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.S.C. & 3614.
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#Defendant: JEREMIAH R. HARDEN

~ase Number: 97-CR-168-001-H

STATEMENT OF REASONS

The court adopté the factual findings and guideline appiication in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 17

Criminal History Category: i

Imprisonment Range: 27 months to 33 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 5,000 to $ 50,000
Restitution: $ nfa

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence departs from the guideline range for the following reason(s}: The Court finds that a
downward departure is warranted in this case pursuant to USSG § 5K2.0, based on the following
combination of factors: First, the firearm involved in this case is not typical of the types of prohibited
devices described in 18 USC § 5845(a), and there is no evidence that the defendant intended to use the

K...._.Jflrearm with any criminal intent. Second, Harden’s parents were aware of the firearm and failed to
liscourage Harden from altermg or possessing it. Third, based on the lack of socialization and maturity
‘exhibited by the defendant, he faces a higher likelihood of abuse and victimization in prison than most
defendants. Finally, the defendant’s Criminal History Category overstates the seriousness of his prior
criminal conduct.
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UNITED STATES DISTRICT COURT

T Northern District of Oklahoma
UNITED STATES OF AMERICA

V. | Case Number 97-CR-024-001-H '/

THAQ DINH LE Py L Ep

Defendant.

Ma

_ JUDGME_NT IN A CRIMINAL CASE _ Vi 1 7998 )
{For Offenses Committed On or After November 1, 1987) U_?’" L"mba !

The defendant, THAO DINH LE, was represented by Mark Lyons.

On motion of the United States the court has dismissed Counts 1, 2, 4, 7. 8 & 9 of the Second
Superseding Indictment,

The defendant pleaded guilty to Counts 3, 5, & 6 of the Second Supérseding Indictment December
12,1 887. Accordingly, the defendant is adjudged guilty of such count(s), involving the following offensels):

Date Offense Count
Title & Sestion Nature of Offense Concludad Number{s}
18 USC 922(g)(3)  Unlawfui Possession of Machine Guns 7307 3
by b User of a Controlled Substance
26 USC 5845, Unlawful Possession of an Unregistered 7/3/97 B
5861(d) & 5871 Firearm; Explosive Device
18 USC 924(c) Carrying a Firearm During and in Relation - 3/30/97 6

to a Federal Drug Trafficking Crime

As pronounced on April 24, 1998, the defendant is sentenced as provided in pages 2 through 8 of
this Judgment. The sentence is imposed pursuant to the Sentencmg Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of § 300, for
Counts 3, 5, & 6 of the Second Superseding Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

7
Signed this the oaf day of /éf:y , 1998,

Defendant’'s SSN: 586-18-1892 onorable Sven Erik Holmes
Defendant’s Date of Birth: 2/11/60 ' United States District Judge

Defendant’s residence and mailing address: c/o US Marshals Service/Bureau of Prisons

%
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#Defendant: THAO DINH LE

“Case Number: 97-CR-084-001-H
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be

imprisoned for a term of 130 months; 70 months as to each of Counts 3 & 5, said terms to run

concurrently, each with the other, and 6C months as to Count 6, said term to run consecutively with the
terms imposed in Counts 3 & B.

The defendant is remanded to the custody of the United States Marshal.

RETURN

I have executed this Judgment as follows:

Defendant delivered on ' to _ _ .
at . __. with a certified copy of this Judgment,

United States Marshal

By

Deputy Marshal
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~Nefendant: THAO DINH LE
<ase Number: 97-CR-084-001-H

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 years,

as to each of Counts 3, 5, & 6, said terms to run concurrently, each with the other.

While on supervised release, the defendant shall not commit another federal, state, or local crime;

shall not illegally possess a controiled substance; shall comply with the standard conditions that have been
adopted by this court (set forth below); and shall comply with the following additional conditions:

1.

The defendant shall report in person to the Probation Office in the district to which the defendant is released as soon as

possible, but in no event, later than 72 hours of release from the custody of the Bureau of Prisons,

If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a condition of supervised release

that tha defandant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencamant of the

term of supervisad release.

The deferndant shall not own or possess a firearm, dastructive device, or other dangerous wseapon.

The defendant shall successfully perticipate in a program of testing and treatment {to inciude inpatient) for drug and aicehol

abuse, as directed by the Probation Gfficer, until such time as released from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vshicle, office

and/or business at a reasonable time and in a reasonable manner, based upon reasonable suspicion of cantraband or evidence

of a violation of a condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall not

reside at any losation without having first advised other residents that the pramises may be subject 1o searches pursuant to

this condition. Additionally, the defendant shall obtain written verification from other residents that said residents

acknowladge the existence of this condition and that their failure to cooperate could result in revocation. This
. acknowledgement shall ba provided to the U. 5. Probation Office immaediately upon taking residency.

STANDARD CONDITIONS OF SUPERVISION

While the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,

or local crime. In addition:

1)
2)

3)
4)
5)

8]
7

8)
9)

10)
11)
12}

13)

(4)

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of sach month.

The defendant shall answer truthfully all inguiries by the probation officer and follow the instructions of the probatron officer.
The defendant shall support his or her dependents and meet ather family responsnbﬂmes

The defendant shall work regularly at a fawful occupation unless excused by the probation officer for schooling, training, or other

"acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendant shall refrain from axcessive use of alcohol and shafl not purchase, possess, use, distribute or administer any
nargotic or ather controilad substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlled substances are illegally sold, used, distributed. or administered.

The dafendant shall not assaciate with any persons ‘arigagad in criminal activity, and shall not associate with any person ¢onvigcted
of a felony unless granted permrssmn to do s by the probation officer.

The deferidant shall permit a probation officar to visit him or her at any time at home or slsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within sevanty-two hours of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any agreermsnt to act as an mformer or a special agent of a law enforcemeant agancy without

_ the permission of the court.

As diracted by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the dafandant s
criminal record or personal history ar characteristics, and shall permit the probation officer to make such netifications and to
confirm the defendant’s compiiance with such netification requirement.

The defendant shall subimit to urinalysis testing as directed by the U. $. Probation Office.
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M Defendant: THAO DINH LE

Case Number: 97-CR-084-001-H
RESTITUTION AND FORFEITURE
RESTITUTION

The defendant shall make restitution in the total amount of $3,213.

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee _ Amount of Restitution
Department of Defense _ $3,213

c/o Defense Criminal Investigation Services
6111 East Skelfy Drive
Tulsa OK 74135

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Okiahoma
for transfer to the payee(s).

£ ' Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid while
in custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shail be paid as a condition of supervised release. _

If a victim has received compensation from insurance or any other source with respect to a loss, any

restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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¢Defendant: THAO DINH LE

case Number: 97-CR-084-001-H

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report, except on
page 9, in paragraph 21 {fifth line), the words "unregistered” & "machine” shall be deleted from the report.

Guideline Range Determined by the Court:

Tatal Offense Level: 26

Criminal History Category: |

Imprisonment Range: 63 months to 78 months Cts,. 3 & 5
60 months Ct. 6

Supervised Release Range: 2 to 3 years Cts. 3,5 &8

Fine Range: $ 12,500 t0 § 125,000

Restitution: $ 3,213

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

 The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.
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- UNITED STATES DISTRICT COURT FOR N Ar)
THE NORTHERN DISTRICT OF OKLAHOMA MAY 13 1998
' Phil Lombardi, Cierk

_ _ U.S. DISTRICT COURT
UNITED STATES OF AMERICA )
Plaintiff )
' )
VS ) Case Number 95-CR-108-001-B
)
SHAWNA .. MARTIN )
Defendant }
: . ENTERED ON DOCKET
ORDER REVOKING SUPERVISED RELEASE " . ;
patz _MAY 1 41338

Now on this 6th day of May 1998, this cause comes on for sentencing concerning allegations
that Maxftm_yiolated conditions of .superv'ised felease as sef out in the Pétition on Sﬁpervised Release
filed on November 19, 1997, Martm is present in person and represented by counsel, Jack Schisler.
The Government is represeﬂted by Assistant United States Attorney, Kevin Leitch émd the United
States Probation Office is represented by David Plunkett. | |

On December 11, 1997, a Revocation Heanng was helﬁl_regérding the allegatiéns noted in the
Petition on Supervised Release, filed on November 19, 1997, said allegations being that the defendant
committed law violations during her period of supervised release.

Martin stipulated to the violations as alleged in the petition. The Court found that Martin was |
in violation of the conditions of her release and passed sentencing to May 6, 1998, to allow time for
Martin to address other legal issues. The defendant’s additional criminal activities, subsequent to her
Revocation Hearing, were noted in the Sentencing Memorandum and were addressed during the
Sentencing Hearing. The Court proceeded with sentenéing_ and found that the original conviction
occurfed af.’tef Novexﬁber 1, 1987, and that Chapter 7 of the U. S. Sentencing Guidelines is applicable.
Further, the Court found that the \"zioll?‘.[iq_r_l"_of _s.upe_ryi.s.e.d _fql.eégé con““ﬁ}.‘,ﬁﬂﬁi@ﬂﬁrﬁ Figlatios sisn

e : - SRS " Nurthern Distriat of Okichoma )

| hereby certify thut the foregoing
b e i on

in this court,
~ il Lombardi, Cork

Deputy

N

Byt e o e
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accordance with USSG § 7B1.1(a)(2), and Martin’s Criminal History Category of III is applicable
for determining the imprisonment range. In addition, the Court found that a Grade B violation and
a Criminal History Category of IIT establish a revocation imprisonment range of eight {8) to fourteen
(14) months in accordance with USSG § 7B1.4(a) and 18 U.S.C. § 35 83(6}. In consideration of these
findings and pursuant to LLS, vs. Lee, 757 F.2d 770 (10th Cir. 1992), in which the circuit determined
that the policy statements in Chapter 7 were .not mandatory, but must be considered by the Court, the
following sentence is ordered:

It is the judgment of the Court that the defendant, Shawna L. Martin, is hereby committed
to the custody of the U, S. Bureau of Prisons to be imprisoned for a term of eight (8) months.

Upon release from imprisonment, Martin shall be placed on supervised release for a term of

2 years. Within 72 hours of release from custody of the Bureau of Prisons, Martin shall report in

person to the probatlon office in the distnct to wmch she is released Wlule on supervised release,

Martm shall not comrmt another federal state, or focal crime, shall comply with the standard

conditions of supervised refease that have been adopted by this Court, and sha}l comply with the

follovving additional conditions:

L. Martin shall not own or possess a firearm or destructive device.

2. Martin shall abide by the Special Search and Seizure Condit.ion as enumerated in
Miscellaneous Order M-128, filed with the Clerk of the Court on May 25, 1995,

3. Martin is prohibited from maintaining any'bank account during her period of supervised

release and may conduct business on a cash basis only.

m*zz | #9658 B oo pay,
Martin shall report to the U.S. Marshal’s Office on

- . The Honorable Thomas R. Brett
Senior United States District Judge
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~ . UNITED STATES DISTRICT COURT -
- | Northern District of Oklahoma MAY 13 1998 /
UNITED STATES OF AMERICA ) U%”‘{;&g?g,agc%ggr
| Y, ) ' Case Number 97-CR-14‘I-OO1-B’U v
//I” .
LANCE DAVID SMITH | | . | ( ENTERED ON DOCKET |
Defendant. OATE 57_ ;3—_ ’?3 /7/
JUDGMENT IN A CRIMINAL CASE ~

(For Offenses Committed On or After November 1, 1987)

The defendant, LANCE DAVID SMITH, was represented by Jack Schisler.

The defendant pleaded guilty January 29, to Count 1 of the information. Accdrdingly, the defendant
is adjudged guilty of such count, involving the following offense:

o _ _ Date Offense Count
Titla & Section Nature of Qffense Concludad Nurmber(s)

18 USC 1341 Mail Fraud, Causing A Criminal Act 2/97 1
& 2(b) o

As pronounced on Apnl 30 1998 the defendant is sentenced as prov:ded in pages 2 through 4 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform A_ct of 1984,

it is ordered that the defendant sh_a!l pay to the United States a special assessment of $ 100, for
Count 1 of the Information, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fuily paid.

™.
Signed this the _J3  day of "_’w\&}/ , 1998,

Ualied Sictes Dlstrlet Cm‘t ) 55
'mrvm Bistricy of Gklohonw )

_, - 1 heraby .?Wmﬁw

The Honarable Michasl Bur;{ﬁe-
United States District Judg

»Defendant’s SSN: 448-52-8084
~Defendant’s Date of Birth: 2/22/60 _ o _ _
Defendant’s residence and mailing address: 511 N, 69 E. Avenue, Tulsa OK 74115

4
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f’”‘aefendant: LANCE DAVID SMITH

Judgment--Page 2 of 4

Case Number: 97-CR-141-001-BU

PROBATION
The defendant is hereby placed on prdbat_ion_ for a term of five (5} years.

While on probation, the defendant shall not commit another federal, state, or local crime; shall not

ilegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

1.

2.
3

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall be placed on home detention at the discretion of the U. S. Probation Office for
a period of six (6) months. During this time, the defendant shall remain at place of residence except
for employment and other activities approved in advance by the probation office,

The defendant shall abide by the "Special Financial Conditions” enumerated in Miscellaneous Order
Number M-128, filed with the Clerk of the Court on March 18, 1992.

The Court suspends the requirements for mandatory urine screening as dictated by 18 USC § 3608,
but specifically retains the probation officer’s authority to administer such tests for cause as
permitted by the standard conditions of supervision. S

Initial 60 day period prohibiting out-of-district travel is waived. Any travel connected with

employment in the Continental United States is allowed, with advanced notice given to the Probation
Office,

STANDARD CONDITIONS OF PROBATION

While the defendant is on probation pursuant to this judgment, the defendant shéll not commit another federal, stata or local

crime. In addition:

1}
2]

3
4]
5)

6)
7

8)
3

10
11}
12)

131

14}

THe defendant shall not leave the judicisl district without the permission of the court or prabation officer,

The defandant shall report ta the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first fiva days of each month.

The defendant shall answer truthfully all inquiries by the probation officer and follow the instryctions of the probation officer.
The defendant shall support his of her depandents and meet other famuiy responsmil:t:as

The defandant shail work regularly at a lawful occupation uniess excusad by the probation officer for schooling, traunmg or other
acceptable reasons.

The defendant shaH notify the probat:on ofﬁcer w:thm savanw-two hours of any changs in residence or ernp loyment.

The defendant shall refrain from axcessive use "of alaohol and shall not purchase, possess, use, distribute or administer any
narcotic or other control acT substanca, or any paraphernalia related to such substances, except as prescnbed by a physician.
The défendant ‘shall’ ent pfaces where controiled substancas are illegally sold, used, distributed, or administered.

The defendant sha ate with any parsons engaged in criminal ectivity, and shall not associata with any person convicted

" of a felony unless. M%ﬁﬁlwm to.do $0 by the probation officer.

Tha defendart shall paymt a probation officer to visit him or her at any time at homa or elsewhare and shall permit confiscation
of any contraband obsetved jn plain view by the probation officer.

The defendant. shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcemant
officer.

The defendant shal! not anter into any agrearment to act as an informar or a special agent of alaw enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shail notify third parties of risks that may be occasionad by the defendant’s

.- griminal record or persenal history or charactaristics, and shall permlt tha probation officer te maks such notifications and to
- confirm tha defendant’s compliance with such not:frcatlon raquirement.

The defendant shal submit to urinalysis testing as directed by the U. S. Probation Office.
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Judgment--Page 3 of 4
#—Defendant: LANCE DAVID SMITH

' Case Number: 97-CR-141-001-BU
RESTITUTION AND FORFEITURE
RESTITUTION

The defendant shall make restitution in the total amount of $21,485.75.

The defendant shall make restitution to the following persons in the fallowing amounts:

Name of Payee Amount of Restitution
John Zink Company ' _ : $21,485.75
Box 21220

Tuisa OK 74121-1220
Attn: Scott Hill

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payes(s)}.

3 Restitution shall be paid in full immediately. Any amount not paid immediately shall be paid during

‘the period of probation.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here,
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| _ Judgment--Page 4 of 4
¢ “Defendant: LANCE DAVID SMITH

‘Case Number: 97-CR-141-001-BU

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report,

Guideline Range Determined by the Court:

Total Offense Level: 10

Criminal History Category: I

Imprisonment Range: 6 months to 12 menths
Supervised Release Range: 2 to 3 years

Fine Range: _ $ 2,000 to § 20,000

Restitution: $ 21,485.75

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Caourt
finds no reason to depart from the sentence called for by application of the guidelines.

R U

T

R
e
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Phil Lombardi, Clerk

~  UNITED STATES DISTRICT COURT |
o Northern District of Oklahoma

UNITED STATES OF AMERICA - o U.5. DISTRICT COURT
v. ‘ o Case Number 97-CR-021-001-BU ~
- " ENTERED ¢
LOU ANN SMITHLING / E .Eo ON DOCFET ..
Defendant. <\ - DATE 5 - !‘4 : ’?3 /

~

JUDGMENT IN A CRIMINAL CASE ~ ™—__ =
{For Offensas Committed On or After November 1, 1987)
The defendant, LOU ANN SMITHLING, was represented by Stephen J. Knorr.

On motion of the United States the court has dismissed Counts 1 & 2 of the indictment.

The defendant pleaded guilty to Count 3 of the Indictment, January 29, 1998. Accordingly, the
defendant is adjudged guiity of such count, involving the following offense:

Date Offanse Count
Title & Saction Nature of Offense Copcluded Number{s)
£ 18 USC 1001 False Statement to a Government Agency 01/10/96 3

As pronounced on April 30, 1998, the defendant is sentenced as provided in pages 2 through 5 of
this Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

it is ordered that the defendant shall pay to the United States a special assessment of $ 50O, for Count
3 of the Indictment, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

}'I\-..—

Signed this the !3 day of %&,}/ ., 1998.
(tnited Stotes District Court )
Northers District of Okhhomf } s
1 heraby cartify thot the forapoie
s @ True tc!g' of the osiginat of f‘?: : The Hono
in this cot.. puat Lombendi, Crek  United States District Jugdgs

gy .

¥

£ Defendant’'s SSN: 440-74-6841
- Defendant’s Date of Birth: 6/15/62 _ _ _
Defendant’s residence and mailing address: 6050 Sally Brown Road, Muskogee 0K 74403
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£ "Defendant: LOU ANN SMITHLING

Case Number: 97-CR-021-001-BU
IMPRISONMENT

The defendant is herzby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 5 months.

The Court makes the following recommendations to the Bureau of Prisons: 1) That the defendant
serve the term of imprisonment at the Turley Community Corrections Center in Tulsa, Oklahoma, and 2)
the defendant participate in an intensive substance abuse treatment program while in custody.

The defendant shall surrender for service of sentence at the institution designated by the Bureau of
Prisons befare 12:00 noon on June 16, 1998,

RETURN

| have executed this Judgment as follows:

Defendant deiivered an to

United States Marshal

By

Deputy Marshal

at ___, with a certified copy of this Judgrﬁént';' o
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Defendant: LOU ANN SMITHLING
Case Numhber: 57.CR-0Z71-001-8U
N 10078

Judgment-Page 3 of §

SUPERVISED RELEASE
Upan release from imprisonment, the defendant shall be on supervisad release for a term of three (3) years.

While on supervised relesse, the defendant shail not commit another faderal, state, or local crime; shall not ilegally possess

a controlled substance: shall compiy with the standard conditions that have been adopted by this court {set forth below!); and shall
camply with the following additional conditions:
1.

The defendant shall report in person 10 the Praobation Office in the district to which the defendant is released as soon 2s
passible, but in no event, later than 72 hours of releasa fram the custady of the Bureau of Prisons.

If this judgment imposes a fine, special assessment, costs, or rastitution obligatien, it shail be a condition of supervised release
that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencemant of the
term of supervised releasa.

The deferdant shall not own or possess a firearm, destructive device, or other dangerous weapon,

The defendant shali successfully participate in a pragram of testing and treatment {to include inpatient) for drug and alcohoi
abuse, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

The defendant shail particicate in a program of mental heaith treatment (to include inpatiem), as directed by the Probatian
Qfficer, until such time as the defendant is releasad from the pragram by the Probation Officer.

The defendant shall be piaced on home datention to includa electronic monitaring at the discration of the U. 5. Probation Office
for a period of faur (4) manths, to commence within 72 hours of release from imprisonment. During this time, the defandant
shall remain at placs of residence except for employment and other activities approved in advance by the probation office.
The defendant shall maintsin a telephone at prace of residence without any special services, modems, answering machines,
or cordless telephonas for the above period. The defendant shall wear an electronic device and shall observe the rules
specified by the Probation Offica. The entire cost of this program shall be paid by the U.S. Probation Offics.

Tha defendant shail submit to a search conducted by a United States Probation Officer of his person, residence, vehicle, office
and/or business at a reasonabla time and in a reascnable manner, based upon reasonable suspicion of contraband or evidence
of a violation of a condition of release. Failure to submit to a search may be grounds for revocation, The defendant shail not
reside at any logation without having first advised other residents that the premises may ba subject to searches pursuant to.
this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge tha existence of this condition and that their failure to cooperate could resuit in revocation.  This
acknowledgement shail ba provided to the U. S. Probation Office immediately upon taking residency.

The defendant shail abide by the "Special Financial Conditions” enumerated in Miscailarreous Order Number M-128, filad with
the Clerk of the Court on March 18, 1992, :

The defendant shall perform 100 hours of community service, as directed by the Probation Office.

STANDARD CONDITIONS OF SUPERVISION

Whife the dafendant is on supervised release pursuant to this judgment, the defendant shail not commit anether federal, state,

or local crime. In addition:

1}
2

3)
4)
5)

8)
71

8)
9)

10
11}

12)

v

13)

14

The defendant shall not leave the judicial district without the permission of the court or probation officer.

The defendant shell report ta the probation officer as directed by the court or probation afficer and shall submit a truthful and
complete written report within the first fiva days of aach month, o o _

The defendant shail answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer,
The dafendant shall suppert his or her depandents and meet other family rasponsibilizes.

The defendant shall work regularly st a lawful occupation uniess excused by the probation officer for schoofing, training, or other
acceptabla rsasons. )

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment,

The defendant shail refrain from excessive use of alcohol and shall not purchasa, possess, use, distribute or administer any
narcotic or other controfied substance, or any paraphernalia related to such substances, except as prescrihed by a physician,
The defendant shail not fraquent places where controlied substances are illegally sold, used, distributed, or administered.

The defendant shall not associate with any persons engaged in criminai activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit configcation
of any contraband observed in plain view by the probation officer. '

The defendant shail notify the probation officer within severnty-two hours of being arrested or guestioned by a law enforcement
officer.

The defendant shall not snter into any agresmant to act as an informer or a special agent of a law enforcement agency withaut
the permission of the court. ’

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's
criminal record or persenal histery or characteristics, and shail permit the probation officer to make such neftifications and to
confirm the defendant’s compliance with such notification raguirement.

The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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Judgment--Page 4 of &
£ Defendant: LOU ANN SMITHLING

Case Number: 97-CR-021-001-BU

RESTITUTION AND FORFEITURE

RESTITUTION
The defendant shall make restitution in the total amount of $6,649,

The defendant shall make restitution to the following persons in the following amounts:

Name of Payee Amount of Restitution
Tulsa Housing Authority | $6,649

415 E. Independence

PO Box 6369

Tulsa OK 74106-0369

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
for transfer to the payee(s).

ff_i b Restitution shall be paid in full immediately. Any amo_ijht not paid immediately shall be paid while
'in ‘custody through the Bureau of Prisons’ Inmate Financial Responsibility Program. Upon release from
custody, any unpaid balance shall be paid as a ¢ondition of supervised release.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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¢ Defendant: LOU ANN SMITHLING _ . : :
.Case Number: 97-CR-021-001-BU

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: _ 6

Criminal History Category: oV

Imprisonment Range: 9 months to 15 months
Supervised Release Range: 2 to 3 years

Fine Range: $ 500 to $ 5,000
Restitution: $ 6,649

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.
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UNITED STATES DISTRICT COURT MAY 11 1998
2" Northern District of Oklahoma -

. Phil Lombardi, Clerk
U.5. DISTRICT CCURT

UNITED STATES OF AMERICA
v, - Case Number 97-CF{-148-062-C
ENTERED ON DOCKET
BARBARA STEGAL

Defendant. ' DATE 5!} I (l‘i g

JUDGMENT IN A CRIMlNAL CASE
{For Offenses Committed On or After November 1, 1987)

The defendant, BARBARA STEGAL, was represented by Stephen J. Knorr.

On motion of the United States the court has dismissed Count 1 of the indictment.

. The defendant pleaded guilty February 2, 1998, to Count 1 of the Information. Accordingly, the
defendant is adjudged guilty of such count, involving the following offense:

_ Date Offense _ Count
Title & Section Nature of Offense Longluded Mumberis}
. g‘ '8 USC 4 Mlsprlsmn of a Felony 9!26;‘97 1

As pronounced on May 6, 1998 the defendant is sentenced as prowded in pages 2 through 4 of this
~Judgment. The sentence is imposed pursuant {o the Sentencing Reform Act of 1984,

it is ordered that the defendant shall pay to the United States a specnal assassment of $ 100, for
Count 1 of the Information, which shall be due immediately.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address until ail fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the /¥ day of ‘”/ff] , 1908,

The Honorable H. Dale Cook
United States District Judge

United States Distrlct Court )
e Ditric of Oklchomg ) 55

efendant’s SSN: 444-42-7147 ' 1 hereby cortify that the fnregoinl
“efendant’s Date of Birth: 5/11/42 fs o true copy of 1R origh
Defendant’s residence and mailing address: 4110 W. Perrier Drive, Skiatook Old dﬁ% smbardl, Ok

52
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Judgment--Page 2 of 4

Defendant: BARBARA STEGAL o _ L
#~Case Number: 97-CR-148-002-C ' '

PROBATION
The defendant is hereby placed on probation for a term of 3 years.

‘While on probation, the defendant shall not commit another federal, state, or local crime; shail not

illegally possess a controlied substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shail comply with the following additional conditions:

1.

2,

crime.

1)
1)
3}
4)
G}

&)
7

8)
N

10
T

12)

3

14)

If this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a
condition of probation that the defendant pay any such fine, assessment, costs and restitution.
The defendant shall not own or possess a firearm, destructive device, or other dangerous weapon.
The defendant shall submit to a search conducted by a United States Probation Officer of his person,
residence, vehicle, office and/or business at a reasonable time and in a reasonable manner, based
upon reasonable suspicion of contraband or evidence of a violation of a condition of release. Failure
to submit to a search may be grounds for revocation. The defendant shall not reside at any location
without having first advised other residents that the premises may be subject to searches pursuant
to this condition. Additionally, the defendant shall obtain written verification from other residents
that said residents acknowledge the existence of this condition and that their failure to cooperate
couid result in revocation. This acknowledgement shall be provided to the U. S. Probation Office
immediately upon taking residency.
The Court suspends the requirements for mandatory urine screening as dictated by 18 USC § 3608,
- but specifically retains the probation officer's authority to administer such tests for cause as
‘permitted by the standard conditions of supervision.

STANDARD CONDITIONS OF PROBATION

Wmle the defendant is on probatlon pursuant ta this judgment, the defendant shail not commit another federal, state or local
In addition:

The defendant shall not leave the judicial district witheut the permission of the court or probation officer.

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month.

The defendant shall answar truthfuily all inguiries by the probation officer and follow the instructions of the probation officer.
The defendant shall support his or her dependents and meet other family responsibilities,

The defendant shall wark regularly at a lawful occupation unless excused by the probation officer for schooling. training, or other
acceptable reasons.

Ths defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.,

The defendant shall refrain from excessive use of aleohol and shall not purchase, possess, use, distribute or administer any
narcotic or other controlled substance, or any paraphernalia related to such substances, except as prescribed by a physician.
The defendant shall not frequent places where controlied substances are illegally sold, used, distributed, ar administered.

The defendant shail not associate with any persons engaged in criminal activity, and shail not associate wnth any person convicted
of a felony unless granted permission to do so by the probation officer.

The defendant shall permit a probation officer to visit hirmn or her at any time at home or elsewhere and shall permit confiscation
of any contraband ohserved in plain view by the prabation officar.

The defendant shall notify the probation officer within seventy-two hours of being arrestad or questionsd by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a spacial agent of a law enforcement agency without
the permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant’s

:eriminal record or personal history or characteristics, and shall permit the probation officer to make such natifications and to

confirm the defendant’s compliance with such notification requirement.
The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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~A“Nefendant: BARBARA STEGAL ' ' ' '
* Case Number: 97-CR-148-002-C
FINE
The Court has determined that the defendant does not have the a_bi!it_y to pay interest, and it is

accordingly ordered that the interest requirement is waived.

The defendant shall pay a fine of $ 250, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid during the period of Probation.

If the fine is nat paid, the court may sentence the defendant to any sentence which might have been
originally imposed. See 18 U.5.C, & 3614.

~
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waefendant BARBARA STEGAL

‘. Case Number: 97-CR-148- 002 Cc

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 5

Criminal History Category: I

Imprisonment Range: 0 menths to 6 months
Supervised Release Range: 1 year

Fine Range: $ 250 to $ 5,000
Restitution: $ nfa

The sentence is within the guideline range, that range does not exceed 24 months, and the court
finds no reason to depart from the sentence called for by application of the guidelines.

A
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~ IN THE UNITED STATES DISTRICT COURT
' FOR THE NORTHERN DISTRICTOFOKLAHOMA F I L E D

o . MAY 1 1 1998 /2%
UNITED STATES OF AMERICA, v

)
) Phil Lombardi, Clerk
Plaintiff, ) U.S. DISTRICT COURT
) /
vs. ) N¢g. S1-CR-30-B |
) 97-CV=2227K)
ROBERT EARL JOHNSON, )
| o ) |
Defendant. ) ENTERED ON DOCKET

~  ORDER oxrz MAY 12.1998

Before the Court 1s the motion of pro se Defendant, Robert Earl Johnson, to vacate, set aside,

or correct sentence pursuant to 28 U.S.C. § 2255 (Docket #155). The Government has filed its
response (#167) to which Defendant has filed a reply (#170). After reviewing the entire record in this
case, the Court has determmed that an ._.ev.ide.ntiary_hearing is not rie:_:gss;try and that the motion lacks
fnerit and should be cienied.. o - |
BACKGROUND

Defendant Robert Eari Johnson was charged in a three-count superseding indictment filed
August 7, 1991. Count One charged Defendant and co-defendants Charles Edwin Nottingham,
Monty Wood, Gerald Carroll, and Dee Dee Romo, also known and referred to hereinafier as Deidre
Harreil, with conspiracy to commit armed bank robbery, in violation of 18 U.S.C. § 371. Count Two
charged Defendant and his. fouf co—défendants with armed bank robbery, in violation of 18 U.S.C.
§ 2113(a) and (d) and 18 US.C. § 2. Defendapt and co-defendant Carroll were charged as principals
and co-defendants Nottingham, Wood, and Harrell were cha.rged with ajding and abetting and causing

the commission of the offense. Count Three charged Defendant and Carroll with carrying'a firearm

~ during and in relation to a crime of violence, in violation of 18 U.S.C. § 924(c).




- during and in relation to a crime of violence, in violation of 18 U.S.C. § 924(c).

e cages oss out ofhe s 2, 1990 robery o th Caron e Svigasnd
Loan Association (”Cimsm'on bank" ) in Tulsa. Shortly after his arrest on the initial indictment filed
on June 5, 1991, co-defendant Wood,.or.i the advice of his aﬁomey, Ronaid Mook, .approached the.
government and indicated his willingness to cooperate. The government did not offer Wood a deal
at that time; nevertheless, Mook and Wood decided to tape record Wood’s telephone calls with other
members of the conspiracy. Wood subsequently pled guilty to cpnspiraéy' to rab a bank {Count Two)
and, in accordance with the plea agreement, testified against Defendant and the other co-defendants
at trial. The tapes of telephone conversations between Wood and Nottingham, and Wood and
Carroll, recorded between June 21, ].99] and August 15, 1991, were played for the jury and

introduced into evidence,

Wood test1ﬁed that he was ﬁlends w1th co- defendant Harrell who was employed asa vault

teller at the Clmarron bank Ha.rrell told Wood how to go about robbmg this partlcular bank Wood
in tum, discussed this information With co-defendant Nottingham, who said he knew two people who
could do the robbery, Mickey and Jamar. Wood identified Mickey as Defendant Johnson, and Jamar
~as co-defendant Carroll. As planned, Defendant and Carroll entered the bank durirlg the lunch hour
and Defendant bypassed the tefler windows and approziched Harrell in the vault area. Co-defendant
Carroll stayed in the back of the bank. Deferdant directed Harrell to fill up a pillowcase with money
and at one point Defendant hit Harrell’s hand with the gun.

After the robbery, Nottingham and Kenneth Thompson, who testified for the government at
trial, arrived at Wood’s girlfriend’s apartment with a duffel bag containing approximately $10,000

and two guns, .38 and .45 caliber handguns.




~ The jury found Defendant guilty on all charges. On January 7, 1992, Defendant was

sentenced to a total of 120 months imprisonment on Counts One and Two to run concurrently, and

to 60 months on Count Three to run consecutively, for a total of 180 months imprisonment.

Defendant was also sentenced to 5 years supervised release and ordered to pay $7,000 in restitution.

On direct appeal, Defendant through newly-appointed counsel challenged his conviction on

the followihg grounds:

(1)
2
&)

)

~ )

Insufficient evidence to support the charge of conspiracy (Count One);
Insufficient evidence to support the charge of bank robbéry {Count Twoy;

Insufficient evidence to support the charge of possession of a firearm during
commission of a felony (Count Three);

The Court erred in determining that the Government had met its burden sufficient to
permit the introduction of co-conspirator hearsay statements;

The Court erred in allowing the government to delete as surplusage the phrase "each
armed with handguns” from Count One (conspiracy) of the superseding indictment.

The Court of Appeals for the Tenth Circuit affirmed Defendant’s conviction in an opinion

consolidating the appeals of Defendant and his co-defendants Nottingham, Harrell, and Carroll.

United States v. Johnson, 4 F.3d 904 (10th Cir. 1993). The United States Supreme Court denied

certiorari, 510 U.S. 1123 (1994).

In his instant motion pursuant to § 2255, Defendant raises three issues:

(N

2

(3)

His prosecution, conviction and sentence on Count Three, carrying a firearm during
and in relation to a crime of violence, resuits in double jeopardy.

His constitutional right to confrontation was violated by the introduction of non-
testifying co-defendant’s confessions; and

He was denied effective assistance of counsel based upon eight listed grounds.




The Plaintiff raises the defense of procedural bar as to the first two issues and alternatively

asserts that tI:lleyY fail on the merits. Plaintiff also asserts that Defendant’s .a.lléglati.éné of ineffective

assistance of counsel are without merit.
| ANALYSIS
A, Procedural Bar.

It is well settled that "[s]ection 2255 motions are not available to test the legality of matters
which should have been raised on direct appeal.” Llnited States v. Warner, 23 F.3d 287, 291 (10th
Cir, 1994) (citation omitted). Consequentiy, a defe_hdant mé.y not asseﬁ issues which were not raised
in his direct appeal unless he estéblishes ﬁause for his &efault and prejudicé resulting therefrom, or
can show that a fundamental miscarriage of justice will ocour if his claim is not addressed. United

States v. Cool, 45 F.3d 388, 392 (10th Cir. 1'995) The procedural default rules developed in the

context of habeas__c_:orpus cases apply wi‘:ch e.qual force in § 22 55 cases, U_nite_d_ Staf:es v, Fr_adv. 456
U.S. 152, 166-69 n. 15 (1982).

The "cause" standard requires a defendant to show thzﬁ some objective factor external to the
defense impeded his ability to raise an issue on direct appeal. See Murray v, Carrier, 477 U.S. 478,
488 (1986). Examples of such external factors include the discovery of new evidence or a change
in the law. Id. Ineffective assistance of counsel is another example of an external factor that may
constitute "cause" excusing a procedural default. Cook, 45 F3d at 392. As for prejudice, a
defendant must show "“actual prejudice’ resulting from the errors of which he complains. "Frady, 456
U.S. at 168 (1982). The "fundamental miscarriage of justice” exception requires a petitioner to
demonstrate that he is "actually innocent" of the crime of which he was convicted. McCleskey v,

Zant, 499 U.S. 467, 494 (1991).




In his reply brief, Defendant does not speclﬁca.lly a.llege that his claims regardmg double
_;eopardy and the conﬁ‘ontatlon clause were omltted on appea.l due to meﬁ'ectlve a5513tance of counsel. N
Howeve_r, he does state that these "errors” occurred because of ineffective assistance of counsel, and
"[t}hus, each of these claims are inextricably intertwined in the constitutional claim of ineffective
assistance of counsel and, as such, are nof contfary to the govemmeﬁt argument of procedurally
barred [sicl." (#170 at 7). Therefore, construing Defendant’s ?ro se motion liberally as required by
Haines v. Kerner, 404 1.S. 519, 520 (1972), the Court examines whether Defendant’s allegations of
.ineﬁ"ective assistance of counsel constitute "cause” sufficient to overcome the procedural bar as to
his first two claims.

To establish ineffective assistance of counsel a defendant must show that his counsel's
perf@rmance was deficient and that the deficient performance was prejudicial. Strickland v.

ashmgLQ 466 U. S 668 687 (1984) Although the Stnckl@ test was formulated in the context
of evaluating a claim of meffectwe assistance of tnal counse] the same test is apphed In assessing
the ineffectiveness of _appe]late counsel. Q_QQ_I{, 45 F.3d at 392.

Because the procédural bar is ﬁnposed due to Defendant’s failure to raise his claims on direct
appeal, the Court must examine the merits of the issues omitted upon appeal. Id. If the omitted
issues are without merit, counsel's failure to raise them does not amount to constitutionally neffective
assmtance of counsel _gL at 393 |

IR Double ;eoparajz claim and addztlonal claims included in Defendant s reply brief.

In his original motion, Defendant asserts that his right not to be subjected to double jeopardy
was violated because the elements of Count Three (carTying of a pistol, in Violatioﬁ of 1I8U.S.C. §

924(0)). constitute a lesser included offense of Count Two (armed'bank robbery, in violation of 18




JS.C §211 3(a) and (d)). Defendant states that the indictment and the jury mStI'uCtIOI‘lS requlred

for both Counts a ﬁndmg of a crime of vxolence by use of a dangerous weapon or dewce and that R

both §§ 2113(d) and 924(c)(1) create an enhanced punishment for using a firearm. Defendant
requests the Court to vacate his conviction and sentence on Count Three.

In his reply brief, Defendant also raises new issues relating to his conviction on Count Three.

- He now alleges a violation under Bailev v. United States, 116 S.Ct 501 (1995), relating to the

meaning of "use or carrying" of a firearm under § 924(c), and secondly alleges that the government
did not prove that the alleged weapon was a firearm, rather than a replica or starter pist.ol, and did
not prove bank robbery but only bank tarceny, since.the government theory of the robbery proved
it was not a crime of violence but a staged robbery. |

The Court initially notes that these latter issues are not properly before the Court, as

Defendant may not raise new issues by mcludmg them i in his reply brief Cf. Shanahan v, Cltv of

Chicago, 82 F. 3d 776, 781 (7th Cll’ 1996) (stating it 13 axiomatic that a plamttﬂ' may not amend his
complaint through arguments in his brief in opposition to a motion for summary judgment). The
correct procedure which Defendant should have followed is to move pursoant to Rule 15, Fed. R.
Civ. Proc., for leave of court to amend his § 2255 motion to rai:se these new claims. However,
bearing in mind that leave to amend is to be freely g_ranted, and in the interests of justice and
expediency, the Court considers theso issdes notwithstanding Defendant’s failu_r'e to properly present
them. |
o Double Jeopardy claim,
Defendant asserts that his constitutional protection against double jeopardy was violated by

his prosecution and conviction for the offenses of armed bank robbery and carrying a firearm during




and relation to a crime of violence. Plaintiff responds that this issue is controlled by the Tenth
 Circuit’s decision iri United States v_ Lanzi, 933 F.2d 824 (10th Cir. 1991). |
The relevant portions of the statutes defining the offenses are as follows:
18 U.S.C. § 2113 (1.991).1 Bank robbery and incidental crimes.

(a) Whoever, by force and violence, or by intimidation, takes, or
attempts to take, from the person or presence of another ...
any property or money or any other thing of value belonging
to, or in the care, custody, control, management, or
possession of, any ... savings and loan ... [SThail be fined not
more than $5,000 or imprisoned not more than twenty vears,
or both. ' -

(d) Whoever, in committing ... any offense defined in subsections
{(a) and (b) of this section assaults any person, or puts in
jeopardy the life of any person by the use of a dangerous
weapon or device, shall be fined not more than $10,000 or
imprisoned not more than twenty-five years, or both.

- 18 U.S.C. § 924 (1991). Penalties.

(c)(1) Whoever, during and in relation to any crime of violence ...
(including a crime of violence ... which provides for an
enhanced punishment if committed by the use of a deadly or
dangerous weapon or device) for which he may be prosecuted
inn a court of the United States, uses or carries a firearm, shall,
in addition to the punishment provided for such crime of
violence ... be sentenced to imprisonment for five years ...
Notwithstanding any other provision of law, the court shall
not place on probation or suspend the sentence of any person
convicted of a violation of this subsection, nor shall the term
of imprisonment imposed under this subsection run
concurrently with any other term of imprisonment including

~ that imposed for the crime of violence ... in which the firearm
was used or carried. No person sentenced under this
subsection shall be eligible for parole during the term of
imprisonment imposed herein. (emphasis added)

1 All statutory references are to statutes in effect at the time Defendant was sentenced.
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- Defendant contends that both otfenses include the same element—use of a firearm; thus his

| pr.osec.l.l.t.idn under both statutes vzolateshlsnght not to be putm j"eopardy twice for the same offense.

This Court disagrees and, as discussed b.elow, concurs with Plaintiff that this issue 1s controlled by
Tenth Circuit precedent.
The Double Jeopardy Clause protects a defendant from "multiple punishments for the same

offense.” North Carolina v, Pearce, 395 U.S. 711, 717 (1969). In cases where a defendant is

punished for the same conduct under two different statutory provisions, "the first step in the double

jeopardy analysis is to determine whether the legislature ... intended that each violation be a separate

offense." Lanzi, 933 F.2d at 825 (quoting Mﬂm, 471 U.8. .'}'73, 778 (1985)). ’;If
the legislature, as expressed in the language of the statute or its legislative histdry, clearly intended
cﬁmulative punishment under two diﬂ‘erent s_t_atut'ory provisions, the imposition of muitiple
punishment does not violate the Double Jeopardy Clause and the court’s 1nqu1ry isat anend. Id,
(cﬂmgM;mur__y,_ﬁu_j;g_ 459 U S 359 368 69 (1983)) . o
If the legislative intent is_ unc':l'ear,'th_en "[t]he applicable rule is that where the same act or
trahsa'ction constitutes a violation of two distinct statutory provisions, the test to be applied to
determine whether there are two offenses or only one is whether each provision requires procn.c of an
additional fact which the other does nof"‘ ﬁbgﬂ_mggl‘_vlmmi, 284 U.S. 299, 304 (1932).
"This test emphasizes the elements of the two crimes. | ‘If each requires proof of a fact that the other
does not, the Blockburger test is satisfied, notwithstanding.a substantial overlap in the proof offered

to establish the crimes.™ Brown v. Qhio, 432 U.S. 161, 166 (1977) (quoted case omitted).

" In Lanzi, the defendant was charged with robbing a credit union at gunpoint and was

convicted of bank robbery and of using a firearm during the robbery. 933 F.2d at 825. The trial




court ordered the defendant’s sentence under § 924 (.c) to run concurrently with his robbery sentence,
behewng that (.sd.n.sé.cl..ltivé. seriténces v}oul.d. .x;io.laté.the. Dblu.ble. J éé;.).a.rd}; .c.l.;'a.u.se”becaﬁse the defé.rldﬂant |
would be punished twice for the éame offense. Id. The gdvernment appealed, and the sentence was
- revetsed on appeal. : - |
The Tenth Circuit applied the first step of i:h'e doublé jeopardy analysis and determined that
Congress clearly authorizeci mﬁitiple pﬁnjslunents undef § 52460); tl.ms,. .fh.e.re v?aﬁ rio need to é.ppiy
the Blockburger test. Id. at 826. Reviewing the legislative history of § 924(c), the Court first noted
that in 1984, Congress amended § 924(c) (originally enacted in 1968) to clanfy that its sentencing
enhancement {?Jould aﬁply regardless of whether the underlying felony. st.atute contained an
“enhancement provision. Id. -
The Tenth Circuit also cited a Senate Report referring expressly to the bank robbery statute,
18 U.S.C. § 2113, as one of the federal crimes of violence to which § 924 applies. Id. Accordingly,
: the Tenth Ciréuit rejected defendaﬁt’s do;‘gal'é Jeopardy z.lr}.g.ume;nt.éﬁc.i éfdéreﬁ that hlS éenfénce under |

§ 924(c)(1) run consecutively to his armed robbery sentence under §§ 2113(a) and (d). Id.

The United States Supreme Cﬁurt implicitly endorsed the Tenth Circuit’s conclusion in Lanzi
in its opinion holding that sentences ﬁndel; § 924(0) must be im?o sed cc;nsecutively to state sentences
. as well as federal sentences. United S tates v. Gonzales, 117 S. Ct. 1032 (1997). In reviewing fhe
legislative history of § 924(c), the Supreme Court noted that the 1984 amendment to § 924(c)
repudiated the results reached in Busic v. United States, 446 U.S. 398 (1980) and Simpson v. United
States, 435 U.S. 6 (1978) (holding that a _federal court may not impose sentences under both § 924(c)
and the weapon enhancement under the armed bank robbery statute, § 2113, based on a single

criminal transaction). Id. at 1037. Those holdings, the Court explained, were based on its




conchision that the unamended text of § 924(c) provided little indication of how Congress intended
to mesh that statute with the sentencing enhancement provisions scattered throughout the federal
criminal code. Id. However, the 1984 amendment eliminated these ambiguities, the Court noted,
because "{a]t that point, Congress made clear its desire to run § 924(c) enhancements consecutively
to all other prison terms, regardless of whether they were imposed under firearms enhancement
statutes similar to § 924(c)." Id. at 1037-38.

Therefore, based upon the controlling case law on this issue, the Court concludes that
Defendant’s double jeopardy claim lacks merit. Thus, appellate counsel did not err in failing to raise
that claim on direct appeal and Defendant is procedurally barred from raising it at this time.

b. Bailey claim.

. The entirety of this claim, which as previously noted was first raised in Defendant’s reply
brief, is contéined in this statement found ia De_fén_dant’s_Reply (#170 at 8-9):

The govemnient obviously misses the thrust of the argument in that
firstly the jury was given instructions which at that point in time were
valid, however since that time the Supreme Court in Bailey v, United
States, 116 8.Ct. 501 (1995). Has clarified the term use of a firearm.
[sic] Petitioner moves this court to de novo review the jury
instructions to determine whether the sufficiency requirements were
met and/or whether the jury could have found guilt, based upon other

factors that, under Bailey are erroneous.

Defendant is correct that the Bailey case potentially applies to this case. See United States v.

Bamhardt, 93 F.3d 706, 708 (10th Cir. 1996) (holding that the Bailey decision, which establishes a
new non-constitutional rule of substantive law, applies retroactively). In Bailey, the United States
Supreme Court held that "use” of a firearm for purposes of § 924(c) required more than a showing

of mere possession by the defendant; rather, there must be evidence that the defendant "actively
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employed” the firearm. Bgiigy_' v_United States, 116 8.Ct. at 505. The Court stated that examples
of such "a(;tive.employmen " included brmdishing, displaying or striking with the firearm. Id. at 508.

Here, however, Defendant was charged in Count Three only with "carrying” a firearm during
and in relation to a crime of violence. '(#15 at 6.) While the jury instruction defining "use or
carrying" of a firearm contains the pre-Bailey language that the government need prove bnly that the

firearm was in the defendant’s possession or under his control (#82), this error is not one that in itself

"““s0 infected the entire trial that the resul.ting conviction violates due process. ™" Estelte v. McGuire,
502U.8. 62,72 (1991) {quoting Cupp y,. Naughten, 414 U.S. 141 (1973)),. On the contrary, viewing
this instruction in the context éf the instructions as a vs'zhole as well as the entirety of the tﬁai record,
see Cupp, 414 U.S. at 147, the Court concludes that the record contains ample uncontradicted
evidence supporting the conclusiﬁn that the Defendant indeed carried and used a ﬁ_r._e_:an_n_ within the
meaning of Bailey.

| | For f.:xar.ﬁp.l.e,. .co—cbnspirat.o; ‘;e.:sf.ir.r.lor;y. 1dent1ﬁedDefenda.nt ("M:ibl;ey") .as th.e fcibbér Whol -
approached the teller and co-conspirator Harrell (Tr. of Jury Trial at 420.) Another teller testified
that one of the robbers pointed a gun at Harrell (Tr. of Jury Trial at 272-73), and another teller and
two of the bank customers testified that one of the robbers had a handgun or pistol in his hands. (Tr.
of Jury Trial at 104, 106, 115, 118, 123, and 141) Harrell testified that the robber held a black, rusty
automatic and at one point he struck her on the hand with the gun. (Tr. of Jury Trial at 845-848).
This evidence, which has Defendant pointing a firearm at the tellers and customers, meets both the
“carrying" and the "use" definitions as clarified in Bailey. See United States v. Price, 76 F.3d 526,
529 (3d Cir. 1996) (holding that an erroneous jury instruction on the definition of "use or carry" was

harmless error where the fact that co-defendant "both ‘used' and ‘carried' the firearm within the

11
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_ statutory meamng is perfectly clear”).

Thls conclusmn is also supported by the Tenth C1rcu1t $ opmlon on dlrect appeal Whﬂe the .

Tenth Circuit upheld Defendant’s conviction on Count Three under the pre-Bailey law requiring

m’efely the "possession” of a firearm in relation to the__offense, that Court did conclude that “[t]he

evidence shows that Mr. Johnson used a gun during the robbery and that two guns were found in the

bag with the stolen money after the robbery.” Johnson 4 F.3d at 915. Thus, the Court concludes

that Defendant has fa:led to estabhsh a valid _quz claxm sufﬁclent to overcome the procedural bar.
c. Sufficxency of the evidence relating to the ﬁrearm and the robbery.

| Defendant asserts that the. government did no:c prove that the alleged weapon was a firearm

within the meaning of 18 U.S.C. § 921, t.e, that it was capablé of expelling a projectile, rather than

being a starter pistol or replica. (#170 at 9) He also contéhdo that because "the. gdvefnmeot

presented the theory of a staged robbery, the offense was not a crime of violence and could not rise

to anned robbely, but mstead amounted only to ba.nk larceny (#170 at 10-1 1. ) As dlscussed below ..

. these arguments are not supported by the relevant law govermng these offenses.

A "firearm” for purposes of § 924(c) is defined as (A) any weapon (including a starter gun})
which will or is desngned to or may readlly be converted to expel a projectile by the action of an
explosive; (B) the frame or receiver of any such weapon; (C) any firearm muffler or firearm silencer;
or (D) any destructive device. Such term does not include an antique firearm." 18 U.8.C. §
921(A)(3) (1991).

The government need not produce a gun at trial in order to prove beyond a reasonable doubt
that a gun was used in the commission of a crime; witness identification of the weapon as a firearm

is sufficient. See United States v. Hamilton, 992 F.2d 1126, 1129 (10th Cir.1993) (citing United

12




. States v, Gregg, 803 F.2d 568, 571 (10th Cir. 19_86))'.' Here, five witnesses testified that they saw

.t.he gun iﬁ the Ban-luc'robber.’.s hands Onemtness who testlﬁed that he was about S-IO 'f'eet.f"rorﬁ thé" B

robber, said that it "looked like an army- 45." (Tr. of Jury Trial at 118.) Neither at trial nor on
appeal did Defendant or any of his co-defendants raise an issue cﬁncerm'ng the. gun being a "real" gun
as opposed to a toy or replica. The jury was correctly instructed as to the definition of a "firearm"
for purposes of the offense under § 924(c) (#82).

Accordingly, the Court concludes that the evidence presented at trial clearly sup.ports the
jury’s implicit finding that Defendant used a "real gun" within the meaning of '§921(a)3). See United
States v, Russell, 109 F.3d 1503,1505 (10th Cir. 199?3. Therefore, Defendant’s counsel did not err
in failing to raise this issue at tri.al or on aiapeal and Defendant has not eSt_ablished cause sufficient to

overcome the procedural bar.

- - Also without merit is Defendant’s assertion that the government failed to prove that a firearm

was used in conhéctiﬁﬁ with a "crime ﬁf ;ioieﬁfzé " mthmthe meamng of § 924(0) Theterm "crlmf:
of violencé" is defined in § 924(c)(3) as a felony qﬁ‘ense that either has as an element the use,
attempted use or threatened use of physical force against the person or property of another or that
by its nature involves a substantial risk that physical force against the person or property of .a.nother
may be used in the commission of the offense. Clearly, bank robbery meets this definition because
it involves the use or threatened use of force against another’s property. See, United States v. Lanzi,
933 F.2d 824, 826 (10th Cir. 1991) (noting that the legislative history refers expressly to the bank
robbery statute as one of the federal crimes to which § 924 applies); United States v. Johnson, 962
F.2d 1308 (8th Cir. 1992) (holding that conspiracy to commit bank robbery satisfies the "crime of

violence" element of § 924(c)). The jury was properly _instfucted regarding _'_Lhe definition of a "crime
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of violence (#82) Defendant was convicted of the substantive offense of armed bank robbery in
addmon to the conspiracy count, .and the conv1ct1ons were upheld on appeal as supported by
sufficient evidence. Johnson, 4 F3d at 915, Defendant fails to cite any authority suggesting that the
mere participation of an "inside" person (here, the. bank émi:loyee Harrell) in the robbery alters the

characterization of the offense as a "crime of violence.” Thus, defense counsel did not err in failing

to raise the nonmeritorious issue, and Defendant is procedurally barred from now presenting it.

2. Introduction of non-testifying co-defendant’s confessions.

At trial, the government introduced tape-recorded felephone conversations between Monty
Wood and co-defendants Nottingham and Carroli whic;h took place after the defendants were indicted
and more than a year after the robbery. Defendant here challenges the introduction only of the tape-

recorded conversations between Wood and Nottingham. In them, the name "Micky" is mentioned

 several times and the name "Richard Earl Johnson" is mentioned once. Co-_c_iefen_danf Nottingham

testified at trial and was extensively cross-examined.by Plainti'ﬁ‘ about sfatements he made during the
recorded conversations, The Court admonished the jury to consider the tapes only as they deemed
them to be relevant and credible to the case against Nottingham and not as to the other defendants.

Defendant raises three arguments with respect to these tape recorded conversations. F.irst,
he contends that they were improperly admitted pursuant to Rule 801(d)(2){E), Fed. R. Evid., as
exceptions to the hearsay rule for co-conspirator’s statements because the conspiracy had ended at
the time they were recorded. Second, Defendant asserts that the tapes were not authenticated and
were illegélly edited. Third, Defendant alleges that these tapes’ introduction into evidence violates

the rule in Bruton v._United States, 391 U.S. 123 (1968), which prevents a non-testifying co-

defendant’s confession from being introduced as evidence against other defendants.
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Addressmg each argument in tum the Court ﬁrst determmes that Defendant’s e\ndennary
argument is without merit. At tnal Defendant s attorney ob] ected to the Inelusmn of references to |
"Mickey" on the tapes. (Tr. of Jury T_ri_al at 441, 444-46, 450) .Howe_ver, the record clearly shows
that the Court did not, as Defendant here claims, admit the recordings pursuant to Fed. R. Evid,
801(d)2)E) (which provides that "a statement by a coconspirator of a party during the course and
in furtherance of the conspiracy" is not hearsay, and is therefore admissible as substantive evidence
against all other members of the conspiracy). Indeed, counsel for Plaintiff did not argue that the tapes
were admissible as ce-conspirators’ statements; rather, Plaintiff argued and the Court found that the

conversations were admissable pursuant to Rule 804(b)(4) as admissions against interest made by

* Nottingham which were admitted as evidence against only him. (Tr. of Jury Trial at 438-439.) The

Court clearly admonished the jury that the conversations were not to be considered as evidenee

. _ agamst any of the ether defendants (Tr of Jury Tnal at 457 ) The Jury mstrucnons a.lso meluded .'

a limiting instruction speclfymg that the audxo taped conversations could be con51dered as evndence ..
only as to the parties engaged in the conversation and not as to other parties mentioned on the tape.
(#82). Thus, this first claim of error w1th respect to the recordings is groundless.

Next, Defendant asserts that the tape recordings were (1) unauthenticated and (2) illegally
edited by Wood and his attorney to destroy exculpatory evidence relating to Defendant. These claims
are clearly repudiated by the record. Ruie 901(a), Fed. R. Evid., generally provides that the
authentication, or identification, requirement is "satisfied by evidence sufficient to support a finding
that the matter in question is what its proponent claims." As an example, Rule 901(b)}(6)}(A) states
that telephone conversations may be authenticated by evidence showing that the call was made to the

number assigned to a person and that person answered the call.




In this case, the record provides ample eviderice supporting the fact that the tapes were, as
claimed, recordings of calls made by Nottihgha.m to Wood. Wood's at'torney“t'estiﬁed that he had the

recording device placed on Wood's telephone around June 21, 1991, and that after August 15, 1991

he had the device removed and had his wife transcribe the conversations. He then turned over the

tapes and the transcripts to the government. (Tr. of Jury Tral at 209-11.) Monty Wood also
testified about the placement of the recording device on his phone and that he turned over the tapes
to his attorney’s investigator. (Tr. of Jury Trial at 175-77, 189-190; 429-34; 451-52.) Accordingly,
the Court concludes that the tapes were properly authenticated.

Defendant’s claim that the tapes Were illegally_edited also fails. The Assistant U.S. Attorney
representing the Plamtiff saicl that the tapes had been edited at her request to delete references to any
prior prison records of coﬁ\rictibns of '.'Mickey" of *Tamar." (Tr. of Ju.ry Trial at 448449',) Thus, any -
edatmg was bg_nc;ﬁcial to Déf‘endant as ;it_' rer_n.ox.(ed st_zite;ne_nts pﬁ_téntially pr_éjudiﬁia& to Defendant or
co-defendant Carroll. The Court is not persuaded by Defend@t’s (,:onc]usé.ry st#teménf that ."lt.he
edited portions were exiremely relevant in that exculpatory evidence of Petitioner’s innocence was
deleted and, impeachable evidence relevant to Monty Van Wood had been destroyed by his defense
attoriey." The Court’s review of the tape transcripts indicates that there were nine instances where
editing was indicated; the context of the editing is entirely consistent with the government’s
representations at trial and provides no support for Defendant’s unsupported claim that exculpatory
matertal was deleted.

Finally, the Court turns to Defendant’s allegation that bis rights under the Confrontation
Ciause were violated by the introduction of the taped conversations between Wood and Nottingham.

It is a fundamental principle that “the Confrontation Clause is not violated by admitting a declarant’s
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out-of-court statements as long as the declarant is testifying as a witness and [is] subject to full and
effecti%;e cross—exa.minatien.' " [Jni;ed. States v. Tgﬂ rrie, 3 F3d 342, 352 (.1 Oth Cir.1993) (citing
Califormia v. Green, 399 11.S. 149, 158 (1970)), rev'd on other grounds, 513 U.8. 150, (1995). The
Confrontation Clause only insures the opportunity for cross-examination, see Tome, 3 F.3d at 352
(citing Delaware v. Fensterer, 474 U.S. 15, 20 (1985)), and because the declarant, Charles
Nottingham, testified at trial, Defendant was thus aﬂ”orded the opportunity to cross- examine him.
Therefore, this claim is without meﬁt, and Defendant has failed to overcome the procedural bar.
The only other avenue by Which' D.efendaht can have these claims reviewed is by showing that
a "fundamental miscarriege of justice" will resﬁit if ‘th.e. procedﬁral ear is invoked. Tﬁis exception

applies "in an extraordinary case, where a constitutional violation has probably resulted in the

conviction of one who is actually innocent." Murray v Carrier, 477 U'S. at 496 (1986). To meet

 this exceptxon a defendant must show tha1 the government has conv1cted the wrong person of the

crime such that "it is ewdent that the law has made a rmstake " Smer V. tley 505 U.S. 333

(1992). Application of this exception is "rare" and limited to the "extraordinary case." See Schiup

v Delo, 513 U.S. 298, 323-32 (1995).

Defendant does allege that he is actually innocent of the crimes: he claims that he was in
Dallas, Texas when the robbery occurred. Therefore, tﬁe Court must examine whether this is one of
those "extraordinary” cases to which a fundamental miscarriage of justice will occur if the procedural
bar is invoked. |

"This i 11'1qu1r3,r involves three prongs: (1) a constitutional violation; (2) a probable effect on
the jury's determination; and (3) the conviction of an innocent man.” Parkg V. ngld 958 F.2d

989, 995 (10th Cir. 1992). "[W]here the defendant shows no cause for failiﬁg to raise these claims
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earher the defendant must show—at the threshold—both a constltutlonal violation and a colorable
showmg of factual mnn;:ence | Factual m.nocence. must niean at le.a.lnt sufﬁc;enf .clalm.s and facts_
that--had the jury considered them--probably would have convinced the jury that the defendant was
factually innocent.” Id.

As discussed above, the Court determined that none of Defendant’s allegations of

* constitutional violation had merit. Thus, Defendant fails to meet the first prong of the

inquiry—establishment of a constitutional error—and there is no need to determine whether

Defendant’s alibi evidence would have probably convinced the jury that Defendant was factually
innocent. Accordingly, the Court concludes that th;s is not one of those "rare and extraordinary”
cases where the fundamental miscarriage of justice exception applies, and Defendant remains
prqcedurally barred from having these claims heard on his § 2255 motion.
: 3 Ineﬁ'ectzve assistance of counse!
In his § 2255 motion, Defendant héts elghtmstancesm whlch he.:.a.ileges he was demed the
effective assistance of counsel:

1) Failure to .allow Ro_bert J thson to festify in his own defense. |

2) Failure to call critical witnesses.

3) Failure to read and understand the applicable law relevant to the Bruton rule.

4) Failure to request appropriate jury instructions.

5) Failure to investigate.

6) Compromising Robert Johnson’s defense by allowing a hearsay, edited audio tape to
be presented to the jury.

7 Failure to raise the prejudicial codefendant’s hearsay confession on direct appeal.

8) Failure to raise the issue of discovery of exculpatory evidence.
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As previously noted, to establish ineffective assistance of counsel a defendant must show that

his counsel's performance was deficient and that the deficient perfoﬁnance was prejudicial. Strickland

v. Waghington, 466 U.S. 668, 687 (1984); Qsborn v, Shillinger, 997 F.2d 1324, 1328 (10th Cir.

1993). A defendant can establish the first prong by showing that counsel performed below the level

expected from a reasonably competent attorney in criminal cases. S.t@jjd, 466 U.S. at 687-88.

.. To establish the second prong, a defendant must show that this deficient performance prejudiced the

defense, to the extent that "there is a reasonable probability that, but for counsel's unprofessional
efrors, the result of the proceeding_ would have been difforent. A reasonable probability 15 a
probability sufficient to undermiﬁe confidence 1n t.hG: outcome.” Id, at. 694.. See also Lockhart v,
Fretwell, 506 U.S. 364, 369-70 (1993). |

There is a "strong presumption that counsei’s conduct falls withi_n the range of reasonable

' professmnal asmsta.nce . Mgmi 466 U. S at 688 In makmg tlus deterrmnatlon a court must

Judge . [a] counsel's cha.llenged oonduct on the facts of the partxcular case, v;ewed as of the tlme.
of counsel's conduct." Id, at 690. Moreover, review .of counsel's performance must be highly
deferential. "[It is all too easy for a court, examining counsol's defense after it has proved
unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.” Id. at 689,

The alleged errors listed as (3), (6), and (7) all deal with the tape recorded conversatioos
between Wood and Nottingham, and Wood and Carroll which were introduced as evidence only
against Nottingham and Carroll. As noted above, the introduction of the taped convefsations did not
violate any evidentiary rules or the Confrontation Clause; thus, Defendant’s trial and appellate counsel

did not provide ineffective assistance of counsel with respect to the introduction of these tapes.
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In claim (I) Defendant clalms that his attomeyr reﬁlsed to let h1m testxfy on hts own behalf
- that he had not committed the robbery but was in DaHas w1th two witnesses on the day of the
robbery. Additionally, Defendant asserts that his attorney failed to interview these witnesses, whom
Defendant identifies by name, or investigate whether, as Defendant claims, there were at least two
individuals also known as "Miekey" in the Tuisa aree at the time of the robbery. Defendant claims
that his counsel’s failure to investigate (claim (5)) or request jury instructions (claim (4)) actually
prejudiced his defense. Although Defendant de'es.'.not_ elabora.te. on claim (8) (".failurle to raise the
issue of discovery of exculpatory evidence"), presutnabl;t it also relates to this alibi defense.

In support of his contention that he was denied the opportunity to testify, Defendant states
that when he raised tbe tssue, his cot_msel t_old him this would open the door for the government to
bn'tlg tap his crir.n'inel. record and the fact that he was an ex-convict. When Defendant later raised the

: ~, issue of testlfymg, his counsel told hun he could not testtfy because hlS name had not been mcluded
| on the witness llst furmshed to the government Defendant further states that he told counsel he
would talk to the judge about allowing him to testify, whereupon his counsel became upset and said
that would be improper and would prejudice Defendant. The record, however, does h_ot reflect any
attempt by Defendant to talk to the judge or make a pro se statement regarding his desire to testify,
even at the point when his defense rested.
It is well-established that a criminal defendant has the right to testiffy at trial, Rock v.
Arkansas, 483 U.S. 44 (1987). This federal constitutional right is grounded on due process
guarantees of the right to be heard, co_mpulsory'proeess guaranteed under Sixth Amendment, and as
a necessary corollary to the Fifth Amendment. Id. at 52-53. However, "[wijhether the defendant is

to testify is an important tactical decision as well as a matter of constitutional right." Brooks v,
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Tennessee, 406 U.S. 605 (1972); ¢f. Jones v. Bames, 463 US. 7435, 751, (1983) (while

acknowledging that defendant has the ultimate authority to decide whether to testify at trial, the

Supreme Court maintained the attorney's ultimate control over whether to raise nonfrivolous issues
on appeal notwithstanding the defendant's request).

Judicial scrutiny of trial cdunsel’s overall defense strategy, including counsel’s advice on the
advantages and potential disadvaﬁtages of testifying, is subject to a high level of deference. See
Strickland, 466 U.S. at 689. Counsel’s decisions must be evaluated based upon his perspective at the
time they were made. Id. In this case, Defendant fails to overcome the presumption that, under the
circumstarces, the challenged action—counsel’s recOnﬁhendation to Defendant not to testify—"might
be considered sound trial strategy." Id. On the contrary, given Defendant;s prior felony convictions,

it is quite reasonable for defense counsel to have concluded that the potential negative impact of this

impeachment evidence on the jury would far outweigh any benefits gained from Defendant’s

testifying.

Further, while counsel has a dutjr to make reésonable investigations or to make a reasonable
&écisidn fhat.n.lak.es particular in\}estigatiOns unrieceSSary,' a ﬁarticular decisiéﬁ not to investigate
must be directly assessed for reasonableness in all the circumstances, applying a heavy measure of
deference fo counsel's judgments. Id. at 690. Likewise, whether to call a particular witness Is a
tactical decision and thus a matter of discretion for trial counsel. United States v. Janoe, 720 F.2d
1156, 1162 (10th Cir. 1983) (citing United States v. Miller, 643 F.2d 713, 714 (10th Cir. 1981)). An
attorney's decision not to interview witnesses and to rely on other sources of iﬁfonnation, if made in
the exercise of professional judgment, is not ineffective counsel. United States v. Glick, 710 F.2d

639, 644 (10th Cir. 1983).
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attorney was well W1th1n the w1de range of professnonally cornpetent asmstance Defendant 8

attorney vigorously cross—examme_d Monty Wood as to his identification of Defendant as the
"Mickey" who was involved in the robbery. (Tr. of Jury Trial at 575-609.) Defense counsel also
cross-examined most of Plaintiff’s witnesses regarding their identification of the robbers. Later, as
part of Defendant’s case, defense counsel called two witnesses and presented a stipulation which
tended to discredit some of Wood’s testimony as to his post-robbery dealings with Defendant. It is
clear that Defendant’s attorney was acting in an adversarial mode by challenging the government’s
theory that Defendant was involved in the robbery. -f[‘he Court will not now second-guess defense
counsel’s strategic decision to not call tﬁe two alleged alibi witnesses.
Accordingly, Defendant has failed to persuade the Court that his counsel’s performance was
outside the realm of a reasonably competent cnmmal attomey Stnekland 466 U.S. at 687-88,
CONCLUSION "
Defendant’s claim that his counsel provided ineffective assistance is without merit.

Defendant’s remaining claims are procedurally barred. Therefore, the Court concludes that

- Defendant’s motion to vacate, set aside, or correct sentence should be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that Defendant's motion to vacate, set

aside, or correct sentence pursuant to 28 U.S.C. § 2255 (docket #155) is denied.

SO ORDERED THIS // * day of W,ﬁ,}// , 1998.

TIOMAS RBRETT
UNITED STATES DISTRICT JUDGE
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)
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)

Vs. ) Case No. 91-CR-80-B
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Defendant. )
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This matter came before the Court upon Defendant’s motion to vacate, set aside or

¢~ correct sentence. The Court duly considered the issues and rendered a decision herein.
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is
hereby entered for Plaintiff and against Defendant.

A
DATED this _// day of May, 1998.

W%

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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UNITED STATES OF AMERICA. )
il Lombardi, Clerk
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V8. ) No. 91-CR-80-B
| | | ) (97-CV-382-B)
GERALD LEE CARROLL, )
Defendant. ; ENTERED CN DOOKET
DATE MAY 12 it
ORDER o

Before the Court is the pro se Defendant's amended motion fo vaﬁate, set éside, or correct
sentence pursuant to 28 UU.8.C. § 2255 (Docket #178 and #153 (initia.l motion})). Plaintiff United
States of America has ﬁled. its initial response (#167) and amended response brief (#181) and
. Dé‘féhdant'ha.s' filed a rebuttal to "t'h'c:)se"fésp.dhées}'(’#'l's'i.)?. After reviewing the entire record in this
case, the Court has detefnﬁned that an evidentiary hearing is not nedessary and th&t the motion, as
amended, lacks merit and should be denied.

| BACKGROUND

On August 7, 1991, Defendant was charged in a three~-count superseding indictment. Count
One charged Defendant and co-defendants Charles Edwin Nottingham, Monty Wood, Robert
Johnson, and Dee Dee Romo, also known and referred to hereinafter as Deidre Harrell, with
conspiracy to commit armed bank robbery, in violation of 18 U.S.C. § 371. Count Two charged
Defendant and his four co-defendants with armed bank robbery, in violation of 18 U.S.C. § 2113(a)
and (d) and 18 U.S.C. § 2. Defendant and co-defendant Johnson were charged as principals and co-

defendants Nottingham, Wood, and Harrell were charged with aiding and abetting and causing the




commission of the offense. Count Three charged Défendant and Johnson with carrying a firearm
during and in relation to a crime of violence, in violation of 18 U.S.C. § 924(c),

These charges arose out of the June 22, 1990 robbery of the Cimarron Federal Savings and
Loan Association ("Cimarron bank” ). in Tulsa. Shortly after his arrest on the initial indictment filed
in June, 1991, co-defendant Wood, on the advice of his attorney, Rolnald Mook, approached the
government and indicated his willingness to cooperate. The government did not offer Wood a deal
at that time; hevertheless, Mook and Wood decided to tape record Wood’s telephone calls with other
members of the conspiracy. Wood subsequertly pled guilty to conspiracy to rob a bank (Count Two)
and, in accordance with the plea agreement, testified a_gainst Defendant and the other co-defendants
at trial. The tapes of telephone conversations between Wood and Nottingham, and Wood and

Defendant, recorded between June 21, 1991 and Augus{ 15, 1991, were played for the jury and

introduced into evidence.

Wood testfied that he wes friends with co-defendant Harrell, who was employed 25 a vault
teller at the Cimarron bank. Harrell told Wood how to go about robbing this particular bank. Wood,
in turn, discussed this information with co-defendant Nottingham, \:;rho §aid he knéw twc; peoplé who
could do the robbery, Mickey and Jamar. Wood identified Jamar as Defendant, and Mickey as co-
defendant Johnson. As planned, Defendant and Johnson entered the Bank during the lunch hour and
Johnson bypassed the tgller wilfldbws and approached Harrell in the vault area while Defendant stayed
in the back of the bank. Johnson directed Harrell to ﬁll up a pillowcase with money and at one point

Johnson hit Harrell's hand with the gun.
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After the robbery, Nottingham and Kennefh THompson, who testified for the government at

trial, arrived at Wbod’é giflffiénd;s apartment wtth aduﬂ'elbagcontaimngapproxzmately$10,000 o

and two guns, a .38 and a .45 caliber handgun.
The jury found Defendant guilty of all charges. On January 8, 1992, Defendant was sentenced |

to 180 months imprisonment with five years supervised release and ordered to pay restitution of

- $7,000.00.

Defendant appealed, raising the following four grounds:
(1) Sufﬁciency of the evidence in support of the charge of conspiracy (Count One);
(2)  Sufficiency of the evidence in support of the charge of bank robbery (Count Two);

(3)  Sufficiency of the evidence in support of the charge of possession of a firearm during
commission of a felony (Count Three); and

(4)  The Court’s determination that the Government had met its burden sufficient to_
perrmt the mtI'OdLlCth!l of co—conspvator hearsay statements

| Defendant s conwctlon was aﬁirmed by the Tenth Cll’Clllt gmted ngig,s y g;a; roll, 4 F 3d B

904 (I_Oth Cir. 1993). Defendant’s petition .';o the United States Supreme Court for writ of certiorari
was denied on February 22, .199'4‘ 510 U.S... 1123 (1994). -Defeﬁdan;c ther.l. ﬁled ttns .motion f.or. -
collateral relief on Aprl 22, 1997, amending it by leave of court granted February 23, 1998.
Defendant raises 16 grounds of error in his amended motion. Nine of those grounds relate
.to the legaﬁty of the tape recofdihgé introduced at tfial; the tenth grouhd claims ineffective assist_a_hcé
of counsel. The remaining six grounds relate to the sufficiency of the indictment, the creditability of

Monty Wood, and the failure of the Court to properly instruct the jury.




Spemﬁcally, Defendant’s amended motion places the follomng issues before the Court

o

@
)
@)

()

(6)

™
®)
©)

(10)
(11)
(12)

(13)

That the w1retap was 1llega1 mterceptlon under Title III of the Omnibus Cnme
Control & Safe Streets Act. Section 2515 & 2518 (10)(a)(3).

A common user of a girlfriend’s phone does not have the authority to allow an
attorney and Investigator to place an iflegal recording device on the phone.

A non-subscriber of the intercepted line gave permission to an attorney to place a
recording device on the phone.

The attorney failed to file an Application with the the [sic] Court for required
authorization to place a recording device on the phone.

The attorney failed to follow the requirements under Section 2518(8)(a) of the
Omnibus Crime Control Act, that the tape recordings be IMMEDIATELY returned
and sealed.

The attorney failed to provide ‘ANY EXPLANATION’ for the absence of a timely
seal before the recordings were used.

Cusody [sic] of the recordings were never properly established.

" The lega.hty of an mterceptlon is determined 'by"the pii:r;.)lo"sé.

The mandate and / or requrements that apphes to the transcrlbmg of the tape was
violated.

His trial counsel was ineffective because he failed to investigate the legality of the
wiretap as to the factors cited in the first nine grounds.

That the Grand Jury (DID NOT) have before them sufficient mformatmn to issue an
Indictment against Petitioner.

That the Grand Jury (DID NOT) have before them reliable information to issue an

- Indictment against Petitioner.

That the Court (FATLED) to meet its burden of proof that the Informant Monty
Wood, was credible as a witness and his testimony reliable . . as the Constitution

Requires,




- (14) That the Court (FATLED) to properly instruct the jury as to the credibility of the
: - Informant Monty Wood, and to properly instruct the jury as to the reliability of his
testimony. ' '

{15)  That the Court (FAILEDY to instruct the jury of the Informant Kenneth Thompson,
. drug use . . as it was know [sic] that he was a drug addict.

(16) That the Court (FAILED) to instruct the jury offon the potential for self-serving
testimony of the Informant(s) . . one who was an admitted lier and testified that he
had made a deal (Monty Wood) . . and one who was a drug addict, who also made
a deal and/or expected something for his testimony (Kenneth Thompson).

In its response, the governnient maintains that Defendant’s claims are procedurally barred
because they were not raised on appeal. Addressing the merits of claims (1) through (9), the
government contends that the recordings were not unlawful because, pursuant to 28 U.S.C. §2511
(c) and (d), Mr. Wood was a party to the conversations and consented to their recording. Further,

the government asserts that any issue relating to the sufficiency of the indictment became moot when

Defendant was convicted after a jury trial. Lastly, the government contends that the jury instructions

given by the Court adequately cover the issues raised by'Defehdam as to witnesses’ credibility.

In response to Plaintiffs raising the issue of prdCedurai bar, Defendant states that he

- presented all these grounds to his trial and appeal attorneys but could not get them to raise these

issues.
ANALYSIS
A. befeﬁdént’s claﬁns (1)-(9) and '(11)-(1.6) are pmcet_iurally barred.
It is well settled that "[s]ection 2255 motions are not available to test the legality of matters
which should have been raised on direct appeal.” United States v. Warner, 23 F.3d 287, 291 (10th
Cir. 1994) (citation omitted). COnsequently, a defendant may not assert issues which were not raised

in his direct appeal unless he establishes cause for his default and prejudice resulting therefrom, or
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can show that a fundamental miscarriage of justice will occur if his claim is not add:es_sed; | United
*States v. Cook, 45 F.3d 388, 392 (10th Cir.1995). The procedural default ries developed in the
context of habeas corpus cases apply with equal force in § 2255 cases. United States v. Frady, 456
U.S. 152, 166-69 n. 15 (1982). |

The "cause" standard requires a defendant to show that some objective factor external to the

defense impeded his ability to raise an issue on direct appeal. See Murray v. Camnier, 477 U.S. 478,
488 (1986). Examples of such external factors inchude the discovery of new evidence or a chan.ge
in the law. Id. Ineffective assistance of counsel is another example of an external factor that may
constitute "cause" excusing a procedural default. _Qo_ng, 45 F3d at 392. As for prejudice, a
defendant must show "“actual prejudice’ _resulting_from the errors of which he corhplains." United
States v. Frady, 456 U.S. 152, 168 (1982). The "fundamental miscarriage of justice” exception
requires a petitioner to d_emonstrate that ne is "actually innocent” of the crime of which he was
convic.:ted‘ Mcg leskey v. Zant, 499 US 467, .494 (1991).. - | o

Defendant alleges that he asked his counsel to raise these issues but counsel would not do so.
Therefore, construing Defendant’s pro .se.n.xotioh liﬁerally as fequired by Haines v Kgm er, 404 UU.S.
519, 520 (1972), the Court examines whether Defendant’s allegation of ineffective assistance of
counsel constitutes "cause” sufficient to overcome the procedural bar as to his claims.

To establish ineffective assistance of counsel a defendant must show that his counsel's
performance was deficient and that the deficient performance was prejudicial.  Stric
Washington, 466 U.S. 668, 687 (1984). Although the Strickland test wa.s formulated in the context
of evaluating a claim of ineffective assistance of trial counsel, the same test is applied in assessing

the ineffectiveness of appeliate counsel. United States v, Cook, 45 F.3d at 392,




Because the procedural bar is imposed due to Défendant’s fa.ilure to raise his claims on direct'
appeal, the Court must examine the merits of the issues onntted upon appeal I.d__ If the omltted
issues are without merit, coﬁnsel‘ failure .to raise them does not amount to constltutlonally mei’fectwe
assistance of counsel. Id, at 393.

I The tﬁpe recordings (Gréz}ndS' 1-9).

Defendant’s claims relate to the tape recorded conversations between Defendant and Monty
Wood, On t‘i\les;éiapeé, .I)e.féndant cé]ls Wood on two oocamons in the months ir:ﬁmediatél'y" following
the filing of the initial indictment (about a year after the robbery), and spec:ulatés about who might
be talking to the authorities. Counsel for Defendént_ objected at trial and on appeal that the
introduction of these taped conversations were made after Defendant’s right to counsel had attached
and thus violated the Sixth Amendment. After an evidentiary hearing at which Wood and his attorney
tesuﬁed, the Court found that Defendant 8 nght to counsel had attached however it determmed that
Wood was not acting as a govemmental agent and thus the S1xth Amendment was not vmlated The
Tenth Circuit affirmed this f'mding. 4 F.3d at 912,

 Defendant now claims that the recorded convefsations We_r_e illegél wiretaps pursuant to the
provisions of 18 U.S..C.. §8§ 2515 and 2518(10)a)(1). Plaintiff coﬁnters that these statutory
provisions were not violated because Monty Wood was a party to the conversations and consented
to their recording and disclosure.

Title 18 U.S.C. §§ 2510-2521, entitled "Wire and Electronic Comrhunications Intefception
and Interception of Oral Communications," gemnerally protects individuals from unauthorized
wiretapping. The warrantless interception of telecommunications is made a criminal offense under

§ 2511, as well as the basis for a suit in civil damages under § 2520. Additionally, § 2515 provides




that no part of the contents of any such wrongﬁllly intercepted communication may be received in
.ev1dence in stxty tr1al or proceedmg Sectlon 25 1 8(10)(a) provndes that a party may Hove to
suppress the contents of a communication on the ground that it was unlawﬁﬂly mtercepted
| There are, however, exceptions to the general prohibition against warrantless interceptions
ot‘ wire er oral communications. One such exception ptovides that "it shall not be unlawful under this
chapter for a person not acting under color of law to intercept .a wire, oral, or electrotu'c
communication where St;ch person is a party to the communication or where one of the parties to
the communication has given prior consent ... unless such eonnnunication is intercepted for the
purpose of committing any criminal o'r”tortioue'act..'.—." 18 U.S.C. 2511(2)(d) (emphasis added).
Here, Menty Wood clearly gave his consent for his attorney to piace the recording device on
his phone. When asked whose decision it was to tape the conversations, Wood testified that it was
[m}me and my attomey 5." (Tr of Jury Trial at 177.) Thus, because one party to the telephone

' conversatlons, ie, Woocl consented to the1r mtercepuoru’recordmg, the recordmgs came wntlun the

provisions of § 2511(2)(d). Therefore, the warrant requirements and other statutory sa.feguards of

. 18US.C. §§ 2510-2521 did not apply to the recording of these communications, and their disclosure

and use against Defendant at trial did not violate the law. United States v. Davis, 780 F.2d 838, 846

- (10th Cir. 1985); see generally, Glenn A. Guarino, Annotation, Interception of Telecommunications
By or Wi ent of Part Excepti nder 18 USCA § 2511 nd (d), to Federal

Proscription of Such Interceptions, 67 A.L.R. Fed. 429 (1984).

Because Defendant’s claims (1)-(9) relating to the tape recorded conversations are without
mertit, his attorney did not err in failing to raise them on appeal, and Defendant has failed to show

cause sufficient to overcome the procedural bar.




The only other avenue by which Defendant cah have this claim reviewed is by showing that
2 "fundamental nﬁsoerrieg‘e. of justice" will result if the p‘rocedﬁmi"ba‘r is invoked. This exception
applies "in an extraordinary case, where a consﬁtutional violation has probably resuited in the
comncnon of one who is aotually innocent." Murrg;g v. Carrier, 477 UL S at 496 (1986). Defendant
does not claim that he is actually innocent of the charges Therefore these claims are procedurajly
barred.

2. Claims relating to the grand jury proceedings.

In claims (11) and {12), Defendant contends that the grand jury did not have sufficient and
reliable information before them to issue the indic_tn;_en:_c . Defendant _S'_t_:'_:lt_'_e_s_ﬂl_'_iat the informant, Monty
Wood, dio not have personal knowledge of the cﬁniee and did not personally observe the on'mes
~ alleged in the indictment. Defendant did not challenge the indictment prior to trial or on appeal.
Plamnﬁ‘ responds that Defendant 5 ob}ecnons ooncermng the nature and suﬁimenoy of the evidence
| formmg the basns of the grand jury’s mdlctment are mooted by the tnal Jury 8 guﬂty verdxct

Defendant’s claims clearly fail insofar as they challenge the sufficiency of an indictment based
upon hearsay evidence. Tt is well established that grand ]ury proceedings are not subj ect to the usual
evidentiary rules, and hearsay testlmon}r alone may form the baszs of an mchctment Q_Qiteg_

United States, 350 U.S. 359, 364 (1956), Urited Statg,s v. Rogers, 652 F.2d 972, 975 (10th Cir.
1981) Further, the Court agrees with Plaintiff that any technical or procedural violation affecting
the grand jury’s finding of probable cause is harmliess error after a tnal jury has found Defendant
guilty as charged beyond a reasonable doubt. United States v. Mechanik, 475 U.S. 66, 942 (1986).
Therefore, the reliability of the evidence presented to the grand jury is immaterial because Defendant

was convicted after a full trial at which all the evidentiary safeguards applied, see ( ostello, 350 U.S.




at 364; and defense counsel .did no.t err in failing td"cha]lengé the sufficiency of the indictment,
| Accordingly, clai'r.ns a '1') .an:d' '(I;2') a.ré:':pf.(.:.iéédﬁral'ly barred.

3 Credibility of informant Wood.

In Claim {13), Defendant contends that "the Court failed to meet its burden of proof that the
informant Monty Wood was credible as a witness and his testimony reliable.” The Court construes
this claim as a challenge to Woodfs credibility as wel as to the sufficiency of the evidence supporting
Defendant’s conviction. Aﬁer réview of thé record and és discussed below, the Court determines that
this ground for relief is without merit.

Plaintiff’s examination of Wood was namr_a.lly subject to defense counsels’ evidentiary
objections, such as. an objection undér Rﬁle 602, Fed. R. Evid. (lack of personal knowledge). After
his direct testimony, Monty Wood was vigorously bross-exﬁfnined by all of his four co-defendarts’

.. aitorneys, _including Defgndant’s own attomey. (Tr. of Jury Trial at 548-622; 628-637.) The several
defendants attemptéd to présent many.challeng.es t;o .Wood.’é .reliét.)i.lity énd ;:redibilify dﬁriﬁg th.e.ir.
cross-examinations; however, the credibility to be given a witness’ testimony is a matter ultimately
to be decided by the jury. On appeal, the Tenth Circuit held that the evidence at trial—consisting
largely, but by no means wholly, of Wood’s testimony—was sufficient to support.Defendant’s
convictions. 4 F.3d at 915,

Accordingly, the Court concludes this claim is without merit and Defendant has not

established cause sufficient to overcome the procedural bar.

4. Jury instructions.

~ Defendant claims that.the Court failed to properly instruct the jury as to the credibility,

reliability, and potentially self-serving nature. of Monty Wood’s testimoﬁy (claims (14 and 16)), and

10




failed to instlfuct the jury as to infonnan_t Kenneth Thompson’s drug use and expectation of a benefit
for testlfymg (clgim..(ll.Sl) and 16)) Piamtlﬁ’responds .that.'tl'.ié ]ury Wé.s hdéquétély in'struc';ted'as to
these matters. | |

A defendant challenging jury instructions hlust show that any erroneous instructions in
themselves “‘so infected the entire trial that the resulting conviction violates due process,”™ Estelie
v. McGuire, 502 U S. 62, 72 (1991) {(quoting Cupp v. Naughten, 414 U.S. 141 (1973)). Defendant
fails to persuade the Court that the jury instructions were incomplete or contained mistakes that
infected the entire trial with "error 6f constitutional d_i_me_r_l_siqns_;'_' Erady, 456 U.S. at 170.

As Plaintiff points out, the jury instructions in_this case included instructions as to witnesses
and piea agreements, personal advantage, impeacﬁment by conviction of a felony and by inconsistent

statements. (#82.) These instructious adcquately'summarized' the law as it related to evidence

. presentad at tnal The Court notes thai both Monty Wood and Kenneth Thompson were extenswely |

cross-examined by defense counsel EV1dcnce concerning thelr felony conwctxca\ﬁs and mconsm.tent.
statements was presented, and Thompsqn testified that he had a felony conviction for possession of
cocaine. Defendant’s allegation that Thompson was a "known drug addict" was not the subject of.
evideﬁce presented at trial, and thus wo;suld'not have beéﬁ the proper subject of a jury inétruction.
Accordingly, because Defendant fails to show tﬁat the jury instructions were erroneous, his
counsel was not deficient in failing to object to them at trial or on appeal, and Defendant has not
shown cause sufficient to overcome the procedural bar.
B. Défendant was not subject to ineffective assistance of counsel (claim (10)).
Lastly, Defendant claims that his counsel was ineffective for failing to investigate and object

to the tape recordings as illegal wiretaps. As previously noted, to establish ineffective assistance of

11




counse! a defendant must show that his counsel's performance was deficient and that' the deficient
performancé wa:s.prejudicia.l. Smckiand v .Waghingi .gn, 466 USs. 668 687 (1984); Qshorn v.
Shillinger, 997 F.2d 1324, 1328 (10th Cir. 1993). As discussed above, the Court previously
determined that the tape recofded conversations were not illegal wiretaps and were properly
introduced at trial. Thus, Defendant’s attorney did not err in failing to object to the tape recordings
on the grounds listed by Defendant.
CONCLUSION
Defendant’s claim that his céunsel provided ineffective assistance is without merit.
Defendant’s remaining claims are procedurally baprred‘ Theréfore, the Court conciudes that
Defendant’s motion to vacate, set aside, or correct sentence should be denied. |
ACCORDIN_GLY, IT IS HEREBY ORDERED that Defendant's amended motion to
vacate, set aside, or correct sentence pursuant to 28 U.S.C. § 2255 (docket #178 and #158) is

denied.

SOORDERED THIS _[ | dayof W\ 2 , 1998,
L

I/,
THOMAS R BRETT, Senior Judge
UNITED STATES DISTRICT COURT
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. . INTHE UNITED STATES DISTRICT COURT
el FOR THE NORTHERN DISTRICT OF OKLAHOMA

| FILED
UNITED STATES OF AMERICA, ; MAY 1 1 1998
Plainiff, ; U Gambardi, Slork
VS. ' ) Case No. 91-CR-80-B
| ) (97-CV-222-B)
- ROBERT EARL JOHNSON, )
)
Defendant. )

E‘JTEHED CN BOCKCT

MAY 12 1938

JUDGMENT DATE
This matter came before the Court upon Defendant’s motion to vacate, set aside or

_ correct sentence The Ceurt duly cons1dered the issues and rendered a demsmn herem

ITIS THEREFORE ORDERED ADIUDGED AND DECREED that Judgment is
hereby entered for Plaintiff and against Defendant.

DATED this __~ ~ day of May, 1998.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNTTED STATES DISTRICT COURT FOR T@t 1 L E D

. NORTHERN DISTRICT OF OKLAHOMA /
MAY 1 1 1998
UNITED STATES OF AMERICA ) Phil Lombardi, Clerk
| ) .5, DISTRICT COURT
Plaintiff, ) :
) Ve
vs. ) No. 93-CR-1-C
)
GUESSINIA VERNERS, a/k/a ) (U1 R 6C
GUESSINIA HOLLAND, ) 7
)
Defendant. )

ORDER ENTE'?ED ON DOCKTT

Currently pending before the Court is a motion filed by defendant Guegsigiz Vemers see%mg 98

to vacate, set aside, or correct her sentence, pursuant to 28 U.S. C § 2255,

On February 3, 1993, Verners was named in a three-Count Superseding Indictment for
violations of controlied substance laws On OCtober 21 1993 a Jury conv:cted Verners of Count
One, possession of cocaine base with intent to distribute and, aiding and abetting, in violation of
21 U.S.C. §§ B41(a)1), 850(a), and 18 U.S.C. § 2 | and, Count Three, establishment of
manufacturing operations, and aiding and abetting, in violation of 21 U.S.C, § 856(a)(1) and
18 U.S.C. § 2. On January 7, 1994, Verners was sentenced to 151 months imprisonment on Counts
One and Three, tb run concurrently. Verners additionally was sentenced to a 10 year period of
supervised release. Verners’ conviction for aiding and abetting was affirmed on appeal, but her
substantive convictions were reversed. U.S. v, Verners, 53 F.3d 291 (10th Cir.1995). On September
11, 1995, Verners was resentenced to 120 months imprisonment with a 5 year period of supervised
release to follow. Verners’ sentence was affirmed on appeal. UL.S. v, Verners, 103 F.3d 108 (10th

Cir.1996).




On Deoember 22 199'}' Vemer S present § 2255 motion was filed. Vemers moves this Court
- to vacate, set aside, or correct the sentence unposed upon her allegmg various clan‘ns of meﬂ'ectwe |
assistance of counsel stemming from the circumstance surrounding the removal and replacement of
a juror prior to deliberations. After the close of evidence, but prior to entering into deliberations, a
juror, Joseph Burden, informed the Foreperson that he wished to be removed from the panel because
he recognized Verners from his “neighborhood” and that he was afraid of possible reprisals against
his family as a result of his jury service. The Court advised all parties of the potential contamination,
conferred with counsels, and then inquired into the situeﬁon. Meanwhile, Verners’ counsel apprised
“her of the situation and advised her that, in his profes;ionaljudgment, she should move for m_istrial.
Vemers however conferred with her co-defendant (and son) and expressly informed counsel and the
Court that she did not wish to move for a mistrial. Ultimately, Burden was replaced and the jury
proceeded to the verdlct ﬁndmg Vemers guﬂty

Typically, “§ 2255 is not available to test the lega.hty of matters whlch should have been ralsed

on appeal.” U.S. v, Walling, 982 F.2d 447, 448 (10th Cir.1992). A failure to raise an issue on direct
appeal acts as a bar to raising the issue ina § 2255 motion, unless Verners can show cause and actual
prejudice, or can show that a fundamental miscarriage of justice will result if her claim is not
addressed. U.S,_v. Allen, 16 ¥.3d 377, 378 (10th Cir.1994). This procedural bar epplies to collateral
attacks on a defendant’s sentence, as weil as her conviction. Id. Since the government raised this
procedural bar in the instant case, this Court must enforce it and hold Verners’ claims barred unless

cause and prejudice or a miscarriage of justice is shown. Id.

However, “while ordinarily the procedural bar rule . . . applies to section 2235 proceedings

. it does not apply to ineffective assistance of counsel claims.” U S, v. Galloway, 56 ¥.3d 1239,




1241 (10th Cir. 1995)(citations omitted). Thus, in order to overcome the procedural bar, Verners

relies upon the .well-established except.ion.,. and now ‘Fhe umversalclalm, of ineﬁ'écﬁtifre ass.;istarice.df
counsel. A claim of ineffective assistance of counsel requires that Verners satisty the rigid standard
contained in Strickland v, Washington, 466 U.S. 668 (1984). The Supreme Court in Strickland held
that a claim of ineffective assistance of counsel has two components. First, Verners must show that
his attorney “made errors so serious thﬁt counsel was not functioning as the ‘counsel’ guaranteed .
. . by the Sixth Amendment.” Id. at 687. “The proper standard for attorney performance is that of
réésdnably effective assistance.” Id, Therefore, to succeed, Verners must show that his counsel’s
performance fell below an objedtive_standard'of xfeas;mableness. Furthermore, Verners must show

that “the deficient performance prejudiced the defense.” _c;L However, “a court must indulge a strong

presumption that counsel’s conduct falls within the wide range of reasonable professional assistance

~..." 1d. at 689. For the reasons stated below, the Court concludes that Verners failed to satisfy the

Strickland standard for demonstrating ineffective assistance of cdunsel._ .

Verners first asserts that her trial counsel Ron Daniels provided ineffective assistance by
failing to advise her that Burden had communicated his fears to the jury panel. Verners then .recites
the facts of the case, directs the Court to .S, v, Davis, 60 F.3d 1479 (10th Cir. 1995), and argues
that Burden’s communication was an extcmal' influence on the panel and presumptively prejudicial.
Thus citing Chapman v, California, 386 U.S. 18 (1967); IS, v. Scisum, 32 F.3d 1479 (10th Cir.
1994); and, UU.S. v. Thompson, 908 F.2d 648 (10th_Cir. 1990) Verners contends that the government
failed to meet its heavy burden of showing that this communication_ was not prejudicial,

The Court initially notes that,. while Verners characterizes this argument as being based on

an ineffective assistance of counsel claim, she seemingly raises an issue, i.e,, the government failing




- tomeet 1ts burden, Whlch should have been ralsed on chrect appeal Further she does not a.llege any

prejudlce e.g., that she would have proceeded any d1ﬂ'erentiy, or explam how the government §
burden has any connection to her ineffective assistance of counsel claim. In any event, Verners’
argument is without merit. A mere recitation of the facts and conclusory allegations alone do not
constitute grounds for relief. See Hall v, Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). Moreover,
every ease Verners cites for her proposition involves scenarios in which defendant’s counsel made

a motion for mistrial or a new trial. By contrast, Vemers expressly asked that no motion for mistrial

-be raised after conferring mth Daniels and being quened by the Court.  Trial Transcript, October 20,

1993, p. 441, The record further indicates that Damels advised Verners that he thought it best to

move for a mistrial and that Vemers expressly instructed him not to make such a motion. Id. at 434,

In light of the foregomg discussion, the Court denies the present claun

Verhers next challenges the actions of her trial attorney arguing that Daniels failed to request
an adequate inquiry into the effects of Burden’s fears. Verners cites two cases originating in the

Third Circuit and, after discussing them, concludes that “counsel’s faiture to object to the inadequate

jury inquiry resulted in prejildice to Petitioner . . . due to a conviction by a contaminated jury. Again,

Verners merely makes conclusory allegations which completely miss the mark.! In both cases cited
by Verners, the Third Circuit found each court’s respective inquires, after motions for mistrial were
lodged, inadequate necessitating a new trial. Conversely, the record in this case clearly illustrates

counsel’s advice to move for a mistrial and the Court’s concern and reluctance to allow the case to

1 The Court notes that Verners present argument presents a paradox. She argues

that counsel failed to object to the Court’s inquiry, but fails to explain to what end as the remedy
for an inadequate inquiry would be a new trial to which she expressly objected in that she opposed
any motion for mistrial.




proceed in the face of both defendants’ insistence that nothing impede the trial’s expedient
conclusion. However, the Cqmt simply cannot and will not act as defendant’s counsel. See Bellmon,
at 1110. Indeed, the Court noted that, had a mistrial been ordered without Verners’ consent,

jeopardy would have attached and a new trial barred. See Eamnest v, Dorsgy, 87 F.3d 1123, 1128 |

{(10th Cir. 1996), gert. denied, 117 5.Ct. 527 (1996). Hence, it was necessary for the Court to
proceed to the verdict, given Verners’ adamant stance against a mistrial. Accordingly, Verners’
instant challenge is denied.

As her next grounds for relief, Verners complains of ineffective assistance of counsel alleging
that her attorney failed to move for a mistrial. Vemer_s asserts that she followed her co-defendant’s
advice not to move for as mistrial and then argues that counsel should not have allowed her to “make
a highly calibrated legal decision all on her own.” Rather, counsel should have moved for a mistrial,
n_otwiths_té_ndi_r_lg the fact that she had been examined and found competent to stand trial. Verners
further argues, without explanation, that “certain decisions . . . only need be made by counsel.”
Nonetheless, there is no substance to be found in this argument, True, counsel must zealously
represent his client, but this does not include making motions over the client’s objections. The record
clearly shows that Daniels believed that a motion for mistrial was warranted and that Verners rejected
that very advice and insisted that the proceedings continue without further delay. Trial Transcript,
at 434. With this in mind, the Court concludes that Verners could not have suffered prejudice due
fo counsel’s actions and further denies Verners’ present claim as wholly frivolous and without mernt.

Verners next attacks her trial counsel’s performance in that he failed to fully apprise her of
the extent of Burden’s comments to the panel thereby rendering her “waiver of a mistrial” invalid.

Verners asserts that her “waiver” was not knowingly and intelligently made as counsel did not fully




a‘.r

.explain the circumstances. Verners further asserts that she would have allowed counsel to move for

nnstnal buf for t.hv.e .l.ack of a ﬁJll explananm,and concluded that the decxswnnot to move for mistrial
was solely counsel’s. The record however simply does not support this proposition. Rather, the
record indicates Verners’ counsel’s concern for the situation and thz_it_ a motion for mistrial was a
proper and necessary remedy. Id. Thus, considering the foregoing and that Strickland directs the

Court to indulge in a strong presumption in favor of effective assistance, the Court denies the instant

claim.

In her final challenge, Verners alleges ineffective assistance of counsel oﬁ the part of her
appellate counsel, C'W. Hack, in that he did not. rai_se each “dead bang winner” contained in her
present section 2255 motion. Specifically, Verners alleges that counsel “should have raised the issues
in ‘Errors, Acts and Omissions 1-4°.[sic] Even being that Mr. Hack would have had to label himself
and Mr, Daniels as deficient counsel.” However, in light of the previous discussion, the Court finds
that Verners was aﬁ'orded highly competent legal advice at each step in the proceedings. Indeed,
Verners’ substantive convictions were reversed and she reccived the benefit of a lower sentence on
remand to this Court. Furthermore, ineffective assistance of counsel claims “should be brought in
collateral proceedings, not on direct appeal. Such claims brought on direct appeal are presumptively
dismissable, and virtually all will be dismissed.” Galloway, at 1240 (citations omitted). Moreover,
failure to raise meritless claims. does not give rise to a claim for ineffective assistance of counsel. See
Banks v, Reynolds, 54 F.3d 1508, 1515 (10th Cir. 1995).

As a final matter, the Cﬁurt denies Verners’ request for an evidentiary hearing, pursuant to

Rule 8 of the Rules Governing Section 2255 Proceedings. The Court finds that an evidentiary hearing

is unnecessary as each of Verners® claims have been individually addressed and summarily denied.




AT

| In sum, Verners’ mo_tion is denied.as she has completely failed to show any prejudice, or show
that counsel acted in anything But alpfﬁfessional and _.competent manner. Vérhers simply has not
presented any evidence of prejudice as she has failed to even allege that she would have proceeded
in a different manner or that she would have been found not guiity in a subsequent trial but for the
actions of counsel. Essentially, Verners is claiming ineffective assistance of counsel in that she should
have not been allowed to make the decision to “waive a motion for mistrial.” However, Verners has
no one to blame but herself. The record is replete with instances of counsel and the Court inquiring
as to whether she wanted to move for a mistrial. Verners simply cannot state a colorable claim for
ineffective assistance of counsel because Daniels aliqwed her to make a _kpovving_and informed
decision not.to move for a mistrial in accordance with her son’s wishes. |
Accordingly, Verners’ motion to vacate, set aside, or correct sentence is hereby DENIED.

- IT IS SO ORDERED this _/f_ day of May, 1998.

H. Dale Cook
Senior United States District Judge
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~ UNITED STATES DISTRICT COURT ~ MAY 111938
- Northern District of Oklahoma ~ phil Lombardi, clerk

R - U.8. DISTRICT COURT
UNITED STATES OF AMERICA

v, Case Number 97-CR-164-001-C
. . ENTERED ON DOCKET
RONALD WAYNE POLLARD
Defendant. ' ' DATE 6}//%/?1

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987}
The defendant, RONALD WAYNE POLLARD, was repressiited by Kurt G. Glassco.
On motion of the United States the court has dismissed Counts 2, 3, & 4 of the Indictment.

The defendant pleaded guilty February 1, 1998, to Count 1 of the Indictment. Accordingly, the
defendant is adjudged guilty of such count, invoiving the following offense:

Date Qffense Count
Title & Section Nature of Offense Concluded Number(s)
£ "3 USC 371 Conspiracy to Transport Converted 12/31/96 1

‘Goods in Interstate Commerce

As pronounced con May. 6, 1998, the defendant is sentenced as provided in pages 2 through 5 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $ 100, for
Count 1 of the indictment, which shall be due immediately.

It is further ordered that the defendant shail notify the United States Attorney for this district within -
30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this Judgment are fully paid.

Signed this the _ 47 day of '7774;. . 1998,

Azl

The Honorable H. Dale Caok
United States District Judge

United States Diswict Court ) 5

Defendant’'s SSN: 446-68-6850 Nerthern District of Oklshoma )

¢ “tendant's Date of Birth: 05/19/65 sy crtfy o the Faogin
vefendant’s residence and mailing address: 1803 N, Main, Owasso OK 74058 ?h!:UE eopy of the original on tle-
. in this courl,
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-:efendant RONALD WAYNE POLLARD
“>ase Number: 97-CR-164- OO‘I -C

¥

 IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of B months.

The Court makes the following recommendations ta the Bureau of Prisons: It is recommended that
the Turiey Community Sanction Center, Tulsa, Oklahoma he designated as the place of confinement.

The defendant shail surrender for service of sentence at the mstltut:on ~designated by the Bureau of
Prisons before 9:00 a.m. on June 1, 1998.

=
RETURN
| have executed this Judgment as follows:
Defendant delivered on to
at ' , with a certified copy of this Judgment.
' "~ United States_ Marshai
By

Deputy Marshal
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Defendant: RONALD WAYNE POLLARD '
/Qas_e Number: 97-CR-184-001-C

" SUPERVISED RELEASE
Upon release from imprisonment, the defendant shall be on supervised release for a term of 3 vears.

While en supervised release, the defendant shall not commit another federai, state, or local crime;
shall not illegally possess a controlled substance; shall comply with the standard conditions that have been
adopted by this court {set forth below); and shall comply with the following additional conditions:

1. The defendant shall report in person to the Prohation Office in the district to which the defendant is
released as soon as passible, but in no event, later than 72 hours of release from the custody of the
Bureau of Prisons.
2, If this judgment imposes a fine, special assessment, costs, or restitution obligation, it shall be a
o condition of supervised release that the defendant pay any such fine, assessments, costs, and
restitution that remain unpaid at the commencement of the term of supervised release.
-3 The defendant shall not own or possess & firearm, destructive device, or other dangerous weapon.
4, The defendant shall successfully participate in a program of testing and treatment (to include
inpatient} for drug and alcohol abuse, as directed by the Probation Officer, until such time as released
) from the program by the Probation QOfficer.
B. The defendant shall be placed on home dstention to include electronic monitoring for a period of 5
" months, to commence within 72 hours of release from imprisonment. During this time, the defendant
shall remain at place of residence except for empldyment and other activities approved in advance
_ by the probation office. The defendant shall maintain a telephone at place of residence without any
¢ ) special services, modems, answering machines, or cordless telephones for the above period. The
© 7 .defendant shall wear an electronic device and shall observe the rules specified by the Probation
-Office. The entire cost of this pragram shall be paid by the defendant.

STANDARD CONDITIONS OF SUPERVISION

Whilg the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state,
or local crime. In addition:

1} The defendant shall not leave the judicial district without the permission of the court or probation officer.

2}  The defendant shall report 10 tha probation oificer as directed by the court nr probation officer and shall submit a truthfut and
compiete writtan report within the first five days of each month.

3} The defendant shall answer truthfully all inquiries by the prebation officer and foilow the instructions of the probation officar,

4} The defendant shall support his or her dependants and meet other family responsibilities.

5) The defendant shall work regularly at a lawful occupation uniess excused by the probation officer for schooling, training, or other
acceptable reasons. ' '

8 The defendant shall notify the probation officer within seventy-two hours of any change in residence or employmant.

7) The defsndant shell refrain from excessive usa of alcohol and shall not purchase, possess, use, distribute or administer any

_ narcotic or othar controlled substance, or any paraghernalia related to such substances, except as prescribed by a physician.

B) The defendant shall not frequent places where controlled substances are illegaily sold, used, distributed, or administered.

9} The defendant shall not associate with any persans engaged in criminai activity, and shall not associate with any person convicted
of a felony unless granted permission to do s0 by the probation officer.

10] The defendent shall permit a probation officer to visit him or her at any time at home or elsawhears and shall permit confiscation
of any contraband observed in plain view by the probation officer.

11} The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

12} The defendant shall not enter |nto any egreement to act as an mformar or a special agent of a Iaw enforcement agency without

fm’\ " the parmission of the court.

1) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned hy the defendant 5
criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to
confirm tha defendant’s compliance with such notification requirement.

14} The defendant shall submit to urinalysis testing as directed by the U. 5. Probation Office.
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fﬂ“‘)efendant RONALD WAYNE POLLARD
: _ase Number: 97-CR-164-001-C

FINE
The defendant shall pay a fine of $ 500, as to Count 1. This fine shall be paid in full immediately.
Any amount not paid immediately shall be paid while in custody through the Bureau of Prisons’ Inmate

Financial Responsibility Program. Upon release from custody, any unpaid balance shall be paid during the
term of supervised release.

If the fine is not paid, the court may sentence the defendant to any sentence which mlght have been
originally imposed. See 18 U.S.C. § 3614,
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~"Defendant: RONALD WAYNE POLLARD
: case Number: 97-CR-164-001-C

STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

Guideline Range Determined by the Court:

Total Offense Level: 11

Criminal History Category: li

Imprisonment Range: 10 months to.16 months
Supervised Release Range: 2 to & years

Fine Range: $ 2,000 to $ 20,000
Restitution: $ n/a

The fine is waived or is below the guideline range because of the defendant’s inability to pay.

. The sentence is within the guideline range, that range does not exceed 24 months, and the Court
finds no reason to depart from the sentence called for by application of the guidelines.
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ti.8. DISTRICT COURT
UNITED STATES OF AMERICA

v, B Case Number 97-CR-176-001-C
ENTERED ON DOCKET

Defendant. DATE 5!/2{ 2 f

JUDGMENT IN A CRIMINAL CASE
{For Offenses Committed On or After November 1, 1987)

- MARCUS GILL

The defendant, MARCUS GILL, was represented by Robert Nigh, Jr..

On motion of the United States the court has dismissed Counts 1, 2, 17-18, 21-22, 27-33, 35-36, and
<41 of the Superseding Indictment,

The defendant pleaded guiity to Counts 34 & 42 of the Superseding Indictment, February 19, 1998.
Accordingly, the defendant is adjudged gmlty of such counts, involving the following offenses:

. Date Offansa Count
Title & Sgcygu Nature of Offensa — _ Conc_luc_led o N_u_mberisl _
18 USC 9241{c)}{1) Possession of a Firearm During Commission 10/29/97 34
of a Violent Crime and Aiding and Abetting
18 USC 924(cj{1}]  Possession of a Firearm During Commission 11/19/87 42

of a Violent Crime and Aiding and Abstting

As pronounced on May 6, 1998, the defendant is sentenced as provided in pages 2 through 6 of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984,

It is ordered that the defendant shall pay to the United States a special assessment of $ 200, for
Counts 34 & 42 of the Superseding Indictment, which shall be due immediatsly.

It is further ordered that the defendant shall notify the United States Attorney for this district within
30 days of any change of name, residence, or mailing address untii all fines, restitution, costs, and special
‘assessments imposed by this Judgment are fully paid.

Signed this the _ff  day of \W‘-@ , 1998.
i

The Honorable H. Dale Cock
United States District Judge

~Pefendant’s SSN: 499-78-3389 - _ | B United States Disirict Court ) %
. Jefendant's Date of Birth: 10/28/75 _ o x““i‘%’:rg;kgnﬂigﬂm "g{"“l
Defendant's residence and mailing address: 500 S. Denver, Tulsa OK 74103 i nh:me copy of the original om tila
' in this court.

._ Go

l‘lnll.mburﬁ,ﬂsrk _
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£ efendant: MARCUS GILL | |
- - Case Number: 97-CR-178-001-C
_-IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be
imprisoned for a term of 300 months; 60 months as to Count 34, and 240 months as te Count 42, said terms
to run consecutively, each with the other,

The defendant is remanded to the custody of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on to
at _ , with a certified copy of this Judgment.

777 United States Marshal

By

Deputy Marshal
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{"“Defendant MARCUS GILL
' Case Number: 97-CR-176-001-C

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of three (3)

years as to each count, said terms to run concurrently, each with the other.

While on supervised release, the defendant shali not commit another federal, state, or local crime; shall

not illegally possess a controlled substance; shall comply with the standard conditions that have been adopted
by this court {set forth below); and shall comply with the following additional conditions:

The defendant shall report in paerson to the Probation Office in the district to which the defendant is released as soon as
possible, but in no event, later than 72 hours of release from the custady of the Bureau of Prisons.

If this judgment imposes a fine, special assessment, costs, or restitution cbligation, it shall be a condition of supervised
release that the defendant pay any such fine, assessments, costs, and restitution that remain unpaid at the commencement
of the term of supervised relsasse.

The defendant shall not own or possess a firearm, destructive device, or other dangercus weapon,

The defendant shall successfully participate in a program of testing and treatment (to include inpatient} for drug and alcohol
abusa, as directed by the Probation Officer, until such time as released from the program by the Probation Officer.

The defendant shall submit to a search conducted by a United States Probation Officer of his person, residence, vehicle,
office and/or business at a reasonable time and in 2 reasonable manner, based upon reasonable suspicion of cantraband or
evidence of a violation of a condition of release, Failure to submit to a search may be grounds for revocéation, The defendant
shall not reside at any location without having first advised other residents that the premises may be subject to searches
pursuant to this condition. Additionally, the defendant shall obtain written verification from other residents that said residents
acknowledge the existence of this condition and that their failure to cooperate could result in revocation. This
acknowledgment shall be provided to the U. 8. Probation Office immediately upon taking residency.

Tha defendant shall abide by the "Special Financial Conditions” enumerated in Miscellaneous Order Number M-128, fited with
the Clerk of the Court on March 18, 1992, ' ' :

STANDARD CONDITIONS OF SUPERVISION

Whife the defendant is on supervised release pursuant to this judgment, the defendant shall not commit another federal, state, or

focal crime. In addition:

1}
2}

3)
4}
B

6)
]

8)
2)

10]
11)
12)

13)

gy

The defendant shall not leave the judicial district without the permission of the court or probation officer,

The defendant shall report to the probation officer as directed by the court or probation officer and shall submit a truthful and
complete written report within the first five days of each month,

Tha dafandant shall answer truthfully all inquiries by the probation officer ang follow the instructions of the probation officer.
The defendant shall support his or her daepandants and mast other family responsibilitias.

The defendant shall work regularly at a lawful occupation unless axcused hy the probation officer for schoofing, training, or other
acceptable reasons.

The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

The defendantt shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or administer any narcotic
or other controlled substance, or any parephernalis relsted to such substances, except as prescribed by a physician.

The defendant shall not frequent places where controiled substances are illegally sold, used, distributed, or administered.

Tha defendant shall not associate with any persons angaged in criminal activity, and shall not associate with any person convicted
of a felony unless grantad paermission 10 do so by the probation officer.

The defendant shail permit a prabation officer to visit him or her at any tima at home or elsewhere and shall permit confiscation
of any contraband observed in plain view by the probation officer.

The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement
officer.

The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the
permission of the court.

As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the defendant's
criminal record or personal history or characteristics, and shall permit the probatlon officer to make such notifications and to conﬁrm
the defendant’s compliance with such notification requirement.

“The defendant shall submit to urinalysis testing as directed by the U. S. Probation Office.
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Defendant: MARCUS GILL

¢ ~Case Number: 97-CR-176-001-C

RESTITUTION AND FORFEITURE

RESTITUTION

Judgment--Page 4 of 6

The defendant shall make restitution in the total amount of $15,954.02. Interest on restitution is

waived.

The defendant shall make restitution to the following persons in the foIIoWing amounts:

Name of Pavee

Jamil's Steak Heouse
Attn: Tyrone Elias
2833 E. B1st Street
Tulsa, OK 741056

Grandy’s
997 Grandy’s Lane
. Lewisville, TX 7B067

Ricardo’s

Attn: Richard Hunt

5629 E. 41st Street
~Tulsa, OK 74135

Subway

Attn: Julia Kern
4603 E. 60th Street
Tulsa, CK 74135

Braum’s Ice Cream and Dairy
Stores, Atin: Bill Pendergraft
P.O. Box 25429

Oklahoma City, OK 73125

Taco Mayo
2819 S. Harvard
Tulsa, OK 74135

Dustyn W. Bell
11211 8. Erie
Tulsa, OK 74133

Subway
11607 E. 31st Street
Tulsa, OK 74146

» Payless Shoe Stores
2157 S. Sheridan Road
Tulsa, OK 74114

$800.00

1,392.00

2486.40

158.88

723.88

203.59

200.00

198.00

1,047.54

Diamond Jack’s
3609 E. 51st Street
Tuisa, OK 74135

Little Caesar’s Pizza
201 N. Mission

‘Sapulpa, OK 74066

Pizza Hut
1807 S. Harvard
_'I_'u_lsa, OK 7411_2_

Eggroll Exprass

- 5015 S. Sheridan

Tulsa, OK 74145

Papa .John.’s Pizza
2802 E. 11th Street
Tulsa, OK 74104

Domino’s Pizza
Attn: Scott Driver
2604 S. Harvard
Tulsa, OK 74135

Blimpie Sandwich Shops
8222 5. Lewis Ave
Tulsa, OK 74137

Wendy's
10152 E. 31st Street
Tulsa, OK 74129

Farmer’s Insurance Group
Kansas City Com’l Claims
Claim#:

P.0. Box 25941

' Shawnee Mission, KS 66225

Am i i_n

750.00

509.00

1,050.00

98.84

981.48

1,272.25

236.00
3,000.00

1,425.00
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£ 3" - Defendant: MARCUS GILL o
o ‘Case Number: 97-CR-176-001-C

RESTITUT REEITURE

RESTITUTION CON'T

Bill & Ruth’s Sandwich Shop ~ 525.00  Sarah Pickett ' 189.00
Attn: Zouhir A. Hamed 7918 S. Yale, Apt. D
1322 E. 41st Street Tulsa, OK 74136

Tulsa, OK 74104

Farmer’s Insurance Group 946.16
Kansas City Com’| Claims
Claim#:CS013426

P.O. Box 25941

Shawnee Mission, KS 66225

Payments of restitution are to be made to the Clerk of the Court for the Northern District of Oklahoma
{.-xfor transfer to the payees.

Restltutlon shall be paid in fulf |mmedlate!y Any amount not paid [mmedlately shall be paid while in
custody through the Bureau of Prisons' [nmate Financial Responsibility Program. Upon release from custody,
any unpaid balance shall be paid as a condition of supervised release, except that no further payment shail
be required after the sum of the amounts actually paid by ali defendants has fully covered the compensable
injury.

If a victim has received compensation from insurance or any other source with respect to a loss, any
restitution ordered shall be paid to the person who is a victim before any restitution is paid to any such
provider of compensation.

Any payment shall be divided proportionately among the payees named unless otherwise specified here.
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¢ Defendant: MARCUS GILL

--Case Number: 97-CR-176-001-C

. STATEMENT OF REASONS

The court adopts the factual findings and guideline application in the presentence report.

" Guideline Range Determined by the Court:

Total Offense Level: n/a

Criminal History Category: n/a

Imprisonment Range: 60 months Ct. 34
240 months Ct. 42

Supervised Release Range:

Fine Range: $ 0 to $ 250,000

Restitution: $ 15,954.02

The fine is waived or is below the guideline range because of the defendant's inability to pay.

The sentence is within the guideline raﬁge, that range does not exceed 24 months, and the court finds
no reason to depart from the sentence called for by application of the guidelines.
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IN THE UNITED STATES DISTRICT COURT FOR _TH@‘ I L E D

NORTHERN DISTRICT OF OKLAHOMA
~APR 29 1398

UNITED STATES OF AMERICA,

; U.S. DISTRICT COURT
Plaintiff, )
)
va. ) No.96-CR-18.Cc — FYCYRSTC
: ) No.96-CR-154-C ~ §¢CV bt C
TRACY ALAN BAKER, )
)
Defendant. ) ENTEHED ON DOCKET

'ORDER DATE MAY G 1 1935

Curremly pendlng before the Court is defendant Tracy Alan Baker’s motion seekmg to vacate,

set aside, or correct sentence, pursuant to 28 U.S.C. § 2255,

On May 2, 1995, Baker was named in a one-Count indictment, issued by the United States

Dlstrlct Couﬂ for the Northem DlStrICt of Georg1a for possessmn of a ﬁrearm after fonner

conviction of a f'eiony, in VlOlai:lOI'l of 18U, S C 88 922(g)(1) 924(a)(2) and 924(e)(1). On February '

8, 1996, this Court issued a one-Count Indictment charging Baker with same (96-CR-18-C), which
he pleaded guilty to on July 8, 1996. The Northern District of Georgia case (96-CR-154-C) was
transferred to this Court on QOctober 21, 1996, and Baker pleaded guilty to the one-Count on
November 3, 1996. On January 7, 1997, Baker was sentenced to .1 80 months imprisonment, on each
Count, to run concurrently, four years supervised release, $2,000 fine, and ordered to pay two $50
special assessments. Baker appealed to the Tenth Circuit, and the Court was affirmed in an
unpublished opinion iSsued on January 28, 1998. U.S. v. Baker, 134 F 3d 383 (10th Cir. 1998).

Prior to addressing Baker’s motion, the Court notes that the present motion is not ripe for

review. Upon examination of the record and Baker’s section 2255 motion, the Court discovered that

Baker had filed a Petition for Writ of Certiorari with the Supreme Court of the United States on

2hil Lombardi, Clark




~ Mﬁrch 25, 1998. A section 2255 motion is a collateral attack upon the seﬂtence which necessarily
R reﬁﬁirés; that th'e'j.ud.é.eme.rit ﬁrst be final, 28 USC § 2255. However, a jud.g.er.rié'nlf cannot be firial
. unﬁl all avenues of direct appeal have been éxhausted In short, Baker’s section 2255 motion is
rendered premature due to his Petition for Writ of Certiorari which is currently pending before the
Supreme Court. Hence, the Court will not entertain Baker’s present motion at this time.
Accordingly, Baker’s section 2255 motion is hereby DENIED.

IT IS SO ORDERED this 29 __ day of April, 1998,

H. DALE COOK
Senior United States District Judge




